"STATE OF GEORGIA,.

B o T - BILL OF INDICTMENT,
FULTON COUNTY, ") ~ a

"The Grnnﬁﬂurolm selected, chosen and sworn for thevCounty of
Fulton, to wit: .
1,-.J, H, .Beck, Foreman,

,2',-!_ v Yo A_dﬂi\n,' ~Sl’o ’ 13- = A, L, _Gumnu
3.- F, P, H, Akers, ' 14,- Chas, Heinz,
4,- B, F, Bell, "~ 15.- H. G. Hubpard,

Se= J. G, Bell, . 16.- R, R, Nash,
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6.~ Sol Benjamin,- _ ' 17.- W, L, Perc§ﬂ4———

I

7.- ¥m, E, Besser, ' 18.- R, A, Redding,
. 8.,- C., M, Brown, '©19,« R, F. Sams,
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9.- C.- A, Cowles, - 20,- John D, Wing,
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10.~ Walker Dunson, : § 21.- Albert Boylston,

-

: ~ " 1l,- Ge, A, Gersngn, = 22,=

PN N B

~12,- 8, C,-Glass, s 23.-

In the name and behalf of the citizens bf'Georgia charge and accuse
ng,u,.rrqpk,'of.the County and Btate aforesaid, with ﬁhe offense of
o | . MURDER,
. —~—

‘for that the said Leo ¥, Frank in the county aforesaid on the 26 ti,
—day of ApFil, Tn The year 6f our Lord Ninetéen Hundréd and Thirteen,

with forﬁe and ayms, did unlawfully and with malice aforethought kill

and hurder one Mary Phééan by £hen aﬁd.there choking her, the said

Mary Phagaﬁ, with a EBFEKBT§§33_around hex neck, contrary to ‘the laws

of said Bsate, the good order, peace and dignity thereof,

-~ . Fulton Superior Court, 1913, —
Hugh M, Dorsey, Sol., Gen'l,

4 J. N.>Stérnqp,. ProaeouiorQ-

A . "
. WITNESSES FOR THE STATR,
7. W. Hurt, Du.- >
L. 8, Dobbs, (Police)

7. N. Starnes, "

P, Barrett,”




v. W,

' Rogers, - 4 —_—

Harry Soott,

B. B.

- Grace
T, F.

Ne Ve

A, L,
I
Willi

Haslett,

Hicks, '

Holloway, . . . °
Darley,

-

Parry,

Gannt, -

am A, Gheesling,

Copy Bill of Indictment and 1list of witnesses before

= Grandjury,

The defendant, Leo I,

and pleads

waived before arraignment, Full pahel waived.
Rosser and Branddn,

R. R. Arnold,

Herbert Hjé;. 6222%7 ) . 0
A 0 suay e, 1913, L

Fr;nk, waives being formally arraigned
not guilty. 7
F. A, Hooper,
I, A, Stephens,
. Hugh ii, Dorsey, Sol, Gen'l.

Ros??r and Brandon, T —
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EAS St t e 3
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R, R. Arnold,

. Herbert Haas, Deft.'s Attys.

(VERDICT. )

We, the Jjury, find the defendant guilty. -

Date August, 25 th,, 1913,

¥, E, Wipburn, Foreman




4

—'( EXTRAORD I A l RY i O'T'I"O‘N”F_U#F l L T R1I AL

i

_stato-of Georgia, __. | () Conviction of Vurder, at July
Vs. : - () Term 1913, of Fulton Superior
160 ¥. Frank. () Oourt. Affirmance of judgment by
’ () supréme Courtj-entry of remittur
() at ¥aroh Term 1914,0f Fulton

" (y Superior Court.

.. YO THE SUPERIOR COURT OF FULTON COUNTY:

‘Mow comes the defendant, Leo ¥. Frank, and makes this, hie
extraordinary motion for new trial, and respectfully shows, as
hies reason, why thie motion was not previously mado; that the
grounds hereof were not known by this defendant, or any .of hia
counsel, to exist at the time of said trial, or a$ the-time the—
qriginal_motion for new trial was made or heard( with the amend J
monts thereto) and could not, by the exexoise of ordinary di11

gence, have then been discovered, but have been diooovored and

L T BT A RGNS BT FAaPY, St e R e

brought to the attention of this defendant and hie attorneys -1nco

| said original motion for new trial was paaoed on, and the groundﬁ

of said mction are as tollowo--reteronce being here had to the

entire reocord in thie case as showing the materiality of the
grounds herein set out: - , s

1. Because of the nowly di-covered cvidonoo obtained by the
defendant as to the identity orAxhe—a&%ogoa—htfr~o%uinod t0 have
been found by the State's witness, Barrett;—at the _original triq]f
Defendant shows that it has oome to his knowledge, since the
original motion for new trial was denisd, and is a fact, that Dr

' B F. Barrie, one of tho_Blnieln<oxp¢:$-vitneogg_;_Jutjllzitti =
“at the trial as to the condition of ¥ary Phagun'o—stomaoh and
,pthor.nnttoro,ﬁ&t~$ho—1naﬁtnoo—ot the 801101t°t~00n0r&1 bew
| fore the trial.took the stdnds of hair whioh laid Barrett olcinsa
to have found in tho metal room om the sooond floor. on Uonduy
" | following the murder, and examined and compared them with the

strands of hair whioh the said Burrin took from the hetd of
¥Wary Phagan when he porfornod hie uutopoy upon her. body.
: ,Wtho~-a1d

leriu made & . oareful niorOUGOpic 08lmin.tion og

;:;‘”"'—"Jf'*“:'” —
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| olaimed to have been found by the witness Barrett, and, as a

the hair eo taken from the body of Wary Phagan and the hair 8o -

result of l@id miorosooplic examination, esaid Harris discovered
that the hair bore no resemblanoes to the hairAtaken from
the body of Vary Phagan, either in color, texture, shape, or oth+r
partioular. Defendant further shows that it has come to hls '
knowledge since the original motion for new trial wae denied,
and 1a.a faot, that the said Harris, before the original trial,
reported said finding of faot to the Solicitor-~General and told
the Solicitor-General that the maid hair claimed to have been .
“found by said Barrett was not the hair of Wary Phagan.The

golicitor General then told the sald Harris that he would let t.he

investigation as to the hair end thore, and tho said Harria,

of hair so olgnod to have besn tound by Barrett. On and during

the trial, said Harris was asked what parte of ¥ary Phagan's bod#

" he had examined, and he concealed the faoct that he had examinedarn
compared her heir with the hair found in the factory.

This deferdant alleges that it is & solentific faot that
a oareful mioroscopio examination of human hair is the only posi
tive and certain way of identifying the same as the hair of any
particular person, and that an examination by the eys, and es-
pecially from memory, is of practioally no value.

This defendant ohowa thnt the witness gg:xin.offsxad_xod—perniJ :
‘the brothor of the Solicitor-aeneral, Dr+ Re Te Dorsey, who
‘wae present at the original trial, aoaiating the Sqlioitor-
Genoral in his examination of expert witneseses, to mgko an examin
ation of weaid Hair after Hdrrio reported that it was not Vary
Phagan's hair,but that Dr, Dorsey deolined to do so. —
Dotendant further shows thatl ‘ftQZ4§h§#hl4r,lli‘6.11V0r0d————

“—BicE’to the Bolioitor ( Goneral, he olaimed to have lost 1t. and d4

d
_not produce it at the trial, and_neiﬁhor-thig detendant, nor,lnz*'
of his counsel, had any opportunity of seeing it or having a T
mioroocopic'oxaminution made of .it to 6ompare.it with thqt'taken
from Wary Phagan's head, and neither the dd:onding'nor his ocounsdl

had any xnowledge what soever at the time of the original trial,




—or.:g-the-tine the motion for new trial was heard, that Harrie |
]

had any suoh examination or had umgdo any suoh report, or that
the Bolicitor General had stated to Harris that he would let the

investigation ms te the hair end there.

Yotwithstanding the forogoing faots, thie detendant shows that
upon the trial of the oaso, an appears from the record, roterono$ .
to which is hereby had, one of the ohief facts relied on by the|
stateto corroborate the witness James Oonley was the ailege;
finding of said hair by the witness Barrett. The Soliocitor
General prbvod by the witness Barrett that, on ¥onday following
tﬁe murder, he found several strands of hair on a lathe in the
metal room on the second floor, where fhe negro Conley claims
to have found ¥ary Phagan's body. The Bolicitor General proved

on the cross cxamination of the witness ¥agnolia Kemnedy, that
‘the hair alleged to have been found on the lathe resembled the hTir

of vary Fhagan. The Solicitor General argued that the finding

of thie hair was one of thé olrcumstances against Frank, that it
had been found by Barrett and had been identified by Wagonlis -
Xennedy as the hair of Vary Phajanm, and four times in his argu-

5 ment to the jury-he ailudéd‘to it as a ciroumstance in the

‘ evidence against Frank. “he Bolicitor Gensral likewise alluded
L to it in his brief filed with the Supreme Oourt of Georgia.

i — - Defendant-further-shows that one of the strfong oontentionse

of the state was that Frank had inveigled the little girl into tTe

metal room on the uoond flood of the factory and there nmurdered her.

As one of the facts suatuining this theory, the Bolicitor conty-
ended that the witness Barrett had found on a iuthe in the metal
room certain hair which he contended wae the hair of Vary Pﬁaﬁnn
__ Whether or not the hair-was that of Wary Phasan _WA® l_nlttoz

thorofora. of the highoet 1mportlnoo and this ovidenoo of Harris
if. 1t-had_hnnn known,—wouid—have—oonoluded the guestion and
uhqwn the hair was not the hair of ¥ary Phagan.

_ The defendant hgre aﬁd now offers to show and—prove to the ﬁ-
court all of the faots herein set fortp, andaeks the oourt to

investigate them in-this extraosdinary sotion.
- The defendant further submits that the discovery of the

= 2 ‘ Ss- L SR
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foregoing facte is material, and that it is euch an extraordinany
'i;E;;;—;E”}ldfl as would ptobabii produce & different result on
another trial, and that the said facts were unknown to him and
hie ooﬁnool, having been oonoealed by the said Harris and the
Bolicitor-General, and the same have only oome to the knowledge
of this def&hﬂant and his couneel sinoe the motion for new trial
was heard and passed upon, and could not have been sooner dis-
ocovered by the exerciss of proper diligence.

3. The defendant further shows that he should be granted a nol
trial upon the mewly discovered evidencs of Wise Jimmie May-

field, which has oome to the knowledge of this defendant, and

of rhis oounooi. sinoe the original motion for new trial was de-
nied and whioh is as folloio, that she was an employee of the .
National Pencil Company and Wwas aoquainted with vary Phagan, and
knew the color of her hair, that she knew States witness R. P.
Barrett, who had testified at the original trial that he had -
(punGAhnir"on‘A’lltho on the second floor, and that on ¥onday,
April 38th, the said Barrett showed her the hair which he claimed
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he had foundon said machine, and she, the smid Jimmie Way-
field now states positively that the hair showed to her by the
said Barrett, and which tke sa1d Barrett stated he had found
on said machine, was not the hair of ¥ary Phagan, ina that the
same was eptirely too 1ight in ocolor, &nd-was not of the same |
Tv—(*lioxt\.u'o as that of Vary Phagan.
Defendant further shows that one of the main facts relied —— |-
upon by the State to oorgobgrg}oithe witness, James Conl ey,
was the alleged finding of W3ry Phagan's hair on said lathe-
. uaohino by the witness Barrett. The Solicitor-General provca by
the witness Barrett that, on the ¥onday following the mdrder, he
- found oqvornl otrandq___,hgix_nn_a_latha—%n—%ho—uottl “ToOom,
where the nogro conloy olaims to ‘have picked up Vary Phagan's
*body——The Bolicitor-General proved on his oross oxaminntion of
| the witnessWagnolis Kennédy, that the hmir found on the lathe
resembled the hair of Vary Phagan. The Solicitor General oleimed
in his argument that the finding of this Leir wla ons of the oir.
ounatanoca tgainot Frank; that it had been touud by Barrett and
' “iaiﬁfifiid by ¥agnolia Kennedy and four times in his trgument

w_ﬁo_zlm.anr;ywho alluded- to*itéfl [ 1 oi:oumqtanoo gg;inlt Prpnk.
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The Bolicitor General 11kew1$g alluded to the finding of this
hair in hie brief before the Supreme Court of Georgis.

~ The deferdant further shows that it was one of the strong -
oontentions of the state that ¥ary Phagan had been inveigled by
Frank into the metal room on the second £100r of the faotory-
and hé had there nu:dored ber. The negro Conley in hie testimony
stated that he found ¥Wary Phagan in the metal room, dead, and
that Frank engaged him to conceal her in the basement of the:
factory. The witnees Barrett toitifiod that he found certain hair
upon & lathe in the metal room, which the state oontended was the
hailxr ..of ¥ary Phagan. This newly discovered testimony of Wiss
Jimmie Wayfield shows that the hair found by Barrett was not
the hair of ¥ary Phagan.

”
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The defendant here and now offers to show and prove to the
court all of the faots herein set forth, and asks the court to
investigate them in this extraprdinary motion. }

The deferndant further submits that the discovery of the forege-
ing faots is material and that it is such an extraordinary state|af
facts as would probﬁbly produce a'diffor.nt result on Aaoihor
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trial, and that said faots were unknown to the defendant ‘and his
_ocunsel, and that it wae impossible to have asoertained same by
the exorcoise of proper diligence, the said Jimmie ¥Vayfield nqt_;w
,_4#.92138.a_!iznoaaaon—ouid’tritl, and the fact that she was in
poesession of the state of facts herein set forth being
i unknown to the defendant and his oouneel until after the motion
| for new trisl had been heard and passed upon. o

? 3«_ Defendant further shows that he should be granted a new -:

trial beoause of the newly discovered evidence of ¥re. Cora Ftltl
which has come to the knowledge of this defendint snd of his

b

oounsel, wince the original motion for new—trial-was heard and |
! passed on, and-whioch is as followe: )
that she was an employe of the National Penoil Company, and

was noﬁuuintod with ¥ary Phagen, an& new the color of her

heirf; that she almo knew R. P. Barrett and Wagnolia Kepnedy; also
employess of the National Penoil Company tho‘iiid_atr;Z%:Z:::gtfﬂid—
&t the original trial that he had found certain hair on a lathe
ou-tﬁ;Foooond floor, and the said Vagnolia Kennedy having :
“itﬂ!‘*‘*‘Qﬂ*h!*:thoftifd—nilf;iIiégod;¥6fitvo.boon fquni’pn'iutqu._




| lathe looked like Wary Phagan's hair, that on Nonday April 38th

| Vagnolis cslled Oora Falta's attention to said hair which.was
alleged to haid been found by Barrett om the lathe, and the said

. Qora Falta states positively that the hair on said lethe was not

 the hair of Vary Phagan, and that the same was entirely too light

| in color and was not of the same textyre as that of Wary Phagan's

Defendant further shows that one of the main faots relied on

' by the state to corroborate the wltnes; James Conley, was the

' alleged finding of Wary Phagan's hair on said lathe mechine by
the witness Barrett. The Solicitor General proved‘hy the witness

' Barrett that, on the Wonday following the murder, he found severa

| strands of hair on a lathe in the metal ro6m, where-the negro

' ; Conley claims to have picked up Vary Ohagan's body. The Solioitor

: Qenerxal ﬁroveg, on his oross examination of the witness Wagnolia

Kennedy, that the hair found on the lathe resembled the hair of

vary Phagan. The Bolicitor General claimed in hi, argument that

|
|
! the finding of this hair was ons of the cirounetances against Fra
| that 1t had been found by Barrett and identified by ¥agnolia Kenj

f and four times in his nggumont to the Jury he alluded to it as a

| oumstance against Frank. The Solicitor General likewise alluded
| to the finding of this halr in his brief before the Bupreme Court
of Georg ia. ’

s

+—Defendant turther shows that it was ono_of the-strong contens|
% tione of ¢the Stafo that ¥ary Phagan had be;n inveigled by frank
| into the metal room on the second floor of the factory and he haT
' ‘there murdered her. The negro Conley in his testimony stated that
' he found ¥ary Phagan in the metal room, dead, and that Frank en~
i gaged him to conoeal her in the basement of the factory. The

. witness Barrett testified that he found certain hair upon a }atha
‘Lﬁin_the;matalixoon,—uhioh—$he<a§ato*oontended4wnu'thc‘hlir—Uf‘___“"
: ¥ary Phagan. This newly di-obv§:odltoctimony of Cora Falta shows
.: timt the hair féund by Barrett w;o'not the hair of Uury_Ph&gan.
1 Dotohd‘nt here and now offers to show and prove to the oourt
a1l of the faots herein set forth and swears to the existence of

| these facts as the truth, and asks the oourt to inveltigqto_thon

- |.1in this extraordinary motion.
’t = v
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———= ——entirely too light in ocolor and was not of the same texture as
| A

i
i
|
|

_going faots is material and that i% is such an extraordinary state

by the atate t6>oorroborato the witness James Conley, was the

_ Conley olaime %o have picked up ¥ary Phagan's body.

rho‘dofpnhant further submite that the disoovery of the fore-

of faots as would prob#bly produce a different result on another
trial, and that said faots were unknowﬁ to'the defendant and hi
oounsel, and it was impossible to have dsoertained the same by tIo
exeroise of proper diligence~the said Cora Falta not being a wit.
ness on said griul, and the fact that she was in posgeasion of
these otate of faots herein set forth being unknown to the de-
fendant and his counsel until after the motion for a new trial’
had been heard and panséd upon. .

4. Defendant further shows that he should bs granted a new
trial beoguoe of the newly discovered evidence of Alice War-
jory ¥oCord, which hae come to the knowledge of thise defendunt,
and of hie ooﬁnool, eihoo ?he originul motion for new trial was
heard and passed on, and which is @8 follows: That she was an
employe of the National Pencil Company, and was acquainted with
¥ary Phagan, and knew the color of he;_;;z;; that on Wonday
April 38th, 1913, he.r attention was oalled to eome hair that
was alleged to have bsen found on & lathe by R. P; Barrett; and
the said Alioe Varjory MoCord states positively that the hair on
said laghe wag not the hair of ¥ary Phagan, &nd th;t the sagghqg?

that of ¥ary PFhagan.
Defondant further ehows that one of the main facte relied on

alleged finding of Mary Phagan's hair on said lathe machine by
the witness Barrett. The Boldéi%or_aenefai proved by the witnes

Barrett that, on the Wonday following theé mirder, he found oovorIl
stx&ads-bfihatr—on—aflatho—tu‘thv—matuI“raoib”iherb‘%hé‘ﬁéﬁi§f"*’

The Bolicitor General proved, on his Oross examination of the-
witnéess ¥agnolia xonnedy. that the hair found on the lathe

resembled the hair of Wary Phagan. The S0licitor General olaimﬁ*
in his argument, thet the finding of this hair was one of the oix

oumstances against Frank; thaﬁ_it had been found by Barrett and
1dﬁ2pftléq by ¥agnolia Kennedy, and four times in hia ’




vlrguubnt to the 3ﬁry he alluded t0 it as a circumetance again:se
Frank. The Solicitor Oenexal 1ikewise alluded to tho finding of . ..
thie hair {n 'his brief before the Bupreme gours of Goorgil.
Defendant further shows that it was one of theé strong conten-
tiona of the state that Vary Phagan had been {1veigled by Frank

1nto the nmetal room on the seoond floor of the ruotory and he
had there murdered her. The negro conlay in his testimony stated '

thet he found ¥Wary Phagan in the metal room, dead, and that -
Frank engaged him to oonoceal her in-the basement of the factory.
The witness Barrett testified that he found certain hair upon &
lathe 1n'tho motai room, which the state contended was the hair
of Vary Phagan. This newly discovered testimony of Alice ¥Warjory
UOCord shows that the hair found by Barrett was not the hair ot
lary Phagan."*‘-“——*"“ ] 8 e e =
The defendant here and now offers to show and prove to the
6ourt all of the facts herein set forth, and swears to the exis
tence of these faots as the truth, and asks the oourt to invest-.
igate them in this estraordinary motion.
" The defendant further submits that the discover of the
foregoing facte is material and that it ie such an extraordinary
state of faots as would probably prodﬁoe a different result on
another trial, and that eaid facts were unknown to the defendant
anéKpie oounsel, and it was impossible to have nsoerflinod them

by the exseroise of proper diligencs, and the same wers not

brought to the attention of the defendant and his counsel until
after the motion for new ¢trial had been passed on.

5. Dorondant further shows that he should be granted a new
triai bsoause of the newly discovered evidenos of One Albers
:'onnight, whioh has oome to the knowledge of this defendant and
——-—-—~of—h:s-ovuu!at*IrﬁoS“iﬁi‘ﬁr1gtna1 motion for new trial was
| denied whioh i@ as follows:: that Albert ¥oKnight was a w;tnpinﬂi
1 for the BState on the original trial of this oass mgaingt the
defondant, and that—the testimony given by hiw &t said trial had |
been prepared for him by one R. L. Oraven, a white maa onployud 
by Beok and Gregg Hardware Company, who wers the omployor- of
sk1d Albert onntght; that the etory prepared by said Oraven ang
te-ttfzed to by said Albert WoKnight.is not true; that the uain

-'tory wRo ptoplr.d and written ror Ilid Albart loxnight by said
. /o, . o . ;




| a8 they had witnesgve same, and that, in the event he undertook

d VL,‘L .. et

‘Graven and witnessed by x. H. Piokett and Augus Worrison, Jr.,
" both O'f whom are wtiite_ men aino in the employ of the Beck & (regg
Eardware Company and these witnesees told WoKnight')that he yould
be obligud to stick to the” story prepared for him by Oraven,

t0 aeny said story, they would send him t0 the chain gang, and
explained t0 him that the woid of three white men would be taken
an preference t0 that ot'any negro; that the said WoKnight state
that the story proptred for him by saia Oraven is not the truth
and that the evidence given &t the said trial is not the truth;
that Oraven told onnight to say that BoKnight's wife, ¥inola
¥oEnight had stvated to to him that, when defendant ocame home on
April 36th, that he was drunk, and that the said ¥inola VWoKnigh
ha@ seen the defendant with a pistol in his hand and heard him
threaten to shoot himself, and %hat, while drunk that night, the
defendant had made his wife sleep on the floor; that these
‘etories were invented by the said Craven, who told him to

swear t0 these faote in order to support the evidence of his

wife, Winola MoKnight, who had made an affidavit to the same
alleged facts. _ ’ ' ‘

" Defondant’further shows that the said Albert onhight -
now states that it is true that on April 36th, 1813, he called
at—the Salig home to-see his- wife ¥inola—butthathereached ——
sa1d Selig home & litile before twelvs o'oloo;, noon, and that
he 1left there when hq_heard~the twelve thrity o'clack whistle
blow; that, when ho'reaohod the Selig home thﬁt~day, his wife
¥inola, was preparing the noon time meal, and that the said Albe;
¥oXnight didtnov see the defendant at all on said date, at any
" time or place, and that his ovidence at the trial of the doaf
fendant to the etfeot ‘that he had seen the dotendant wao tho
result of the plan per(eotoa by the eaid Oraven to collect the
* veward offered for the arrest and oonviotion of the murderer of
| Nary Phagan, & part of which reward wae promised %0 the said
Albert WoKnight by the said Oraven aé a reward for the false
1eot1mony Albert: onnzghs was tO give at the trlal; that the
said Albert lo!ﬁight told Oraven that he did notﬁ____;lg_jill___. :
any-lies on dqrondfnt, buelgfavon would tell hin thut, 1n )




,ifp.____%AAIOXALght-serxtzod*ax'tho trial that between one and two 0'0look

order to colleot the reward, it wae neocessary for him to go
right ahead and do what he-(Craven) told him to do, &nd the

. ea1d Albert WoXnight admita that he was weak enough to follow

.llid Craven's instructions and do what he was tolgyhin .

- Defendant further showe that, on the trial, the dofogdant,
oalimed an alibi and, s & part of his olaim, introduoed evidenc
showing that he left the penoil faotory mbout one 0'0lock on
April 36th, took a street oar to hies home, where he arrived '
about one twenty (1:30) took dinner with hie family and left
‘home for the factory at about 3 o'clock; that the state reliek
strongly on the <testimony of the said Albert MoKnight to break
down the defendant's alleged olaim of alibi, and that the said

on April 36th, he was at the home of the defendant and that

the defondant came in 0lose to one thirty o'clock; that the

defendant did not eat any dinner, stayed at home about § or 10

minutes and then vent-out and caught a oar. 4 | '
Deferrdant further shows that the vvidence of Albert WoKnight

at the trial was also strongly relied on by the Solicitor

- General aes oorroborative of the affidavit of ¥inola ¥oKnight

introduced by the state, sald affidavit being known as “state's

sxhibit *J* referende to which 1s here made, as is fully set

forth herein.

. her-slesp with him ‘and she said she slept on the floor, on the

_away with ¥rs. Selig mighty bad. She did not know what to think,

DoZendant further shows that the state introduced in

eviaencs an affidavit of ¥inola MoKnight, obtainel after her
arreat and inoarceration in the jail of-Fulton County,; as fdllo
to-wit: i | , | ' | |
‘“Sunday ¥ies Luoile said to Nrs Selig that Frank did not rest
80 good eaturday«nxghz,,oho oaid he was drunk and would not loE_L_
rug by thebbod, beosuss ¥r. Frank was drinking. ¥Wiss Luoile
said Sunday that If. Frank told her Baturduy_nigh% that he was .
in troublé and that he did not know the reason why he would -
murder. He told hie wife t0 get his pistol and let Nim kill
himself. 1 heard ¥iss Lucile say that to lra._solxg and 1t gos
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1 have not heard ¥iss Lucile ¢q§ whether ehe believed 1t or not
| 1 don't lmow why ¥re. Frank did not come to see.her husband but
i1t was a pretty good while before she would go to eee him--maybo
two weeks. She would tell me wasn't it might dbad he was locked
f upe. She would say 'Minola, i don't know what L'm going to do."
: The dofendant shows that this affidavit of ¥inola WoKnight
3 was denied by her upon the stand during the trial and the evxd;nc

of her/ﬂueband Albert WoKnight wae olaimed by the Solicitor to
—supporythis&ff1davit Of ¥inola MoKnight.

The newly discovered evidwnoce of the .said VoKnight denying _

that his wife toOld him any such thing as 18 alleged in the

-oxcerpt from the abovs affidavit is material to this defendant's

oase and ought to0 produce a different result upon another trial
N I The defendant here and now offers to show and prove to ‘

the court all the facts herein set forth, and swears to the

exiatance of these £aots as the truth, and asks the court to 1n§n

|
I
|
T estigate them in thie extraordinary motion.

the defendant further submits that the diaoqvory of the forogT-

ing facte ie material and that it is such an extraordinary state

; -of faots as would probably produce a different result on another
; trial, and that said facts were dnknown to the defondant and his
., counsel, and it was imposeible t0 have ®soertained the same by
| the emerciso of propor~diltgenéo and the laie‘aro not brought to
the attontion of the defendant and his-oounsel, until after the |
" motion for new trial

had been heard and passon on. S '

6. Defendant further shows that he should be gftnteﬂ & new

i
r
l

trial upon the newly discovered evidenow of ¥rs. J. B. Simmone,
; whioh has come to the knowledge of this defendant and of his

| oounsel sinoe the original motion for now $rial-was-heard and—— |

ﬂ passed on, and which is as follows; that the said Nrs Simmons

|  was, on the 368th day of April, 1913, in the ity of Atlanta, ana

. was oalling at the Atlanta Shos Company's place of businoss as ¥

| -36 ¥. Alabama street at about two twenty (3:30) or two thirty
(3:30) o'olock P. ¥., that, shortly the..slter, she left the
Atlanta Bhoi Company's piaoq_of business, going north on A}ubama

)3 L
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streos, and that, when éhe-got in frontrai_eﬁe Fational Penoil
Company's ftotory on Foroyth 8treet, she heard a girl or
woman soreaming and orying, oayins "please don't", and then she
heard the voioe shut off suddenly, making a noise or sound much
like one holding their hand over the mouth of anatﬁ;r person:
that, whon she heard the ory, she stopped and listened, and says
the sound of voice in distress apparently oame from the basement
of the National Pencil Company's building; that she knows that
the sound oame from thé basement of the pencil company buildang
because there is a grating in front of the building, which is
open; the doors of the bu11d1£g fuo;ng the street, being all
olosed, and she noticed an open place beneath the grating which
lead invo the basement of the building, that, at the time she
heard the soreaming of the girl or woman, she thought perhaps
eome man was whipping his wife and, after waiting a short time
and hearing no further similar sounds, she dscided t0 go to her
home, where she related the ciroumstances ﬁoaorzbod t0 hex-
son-in-law. A. B. Williams and ¥rs. xlizabsth Cohen; that she
thought no more of <the incident or ocourrence-until the follow
 ing moraning, when the said Williams ocame into her room and told
L _her that Wary Phagan had been murdered in the National Pencil -
‘Company's facotry; that her said son-in-law, w1111aps, then and '
'_ ~thuere ineisted that she go before the Solicitor General and give
: him the benofit of ihg_intormaxxon she had—outlinedto himj

the Bol:citor Gensral; that she anewered the subpoena and made

and signed a sworn statement in the Solicitor's office, eaid

"r _thas, on or about ¥ay 5th she was subpoenasd to appear before
l

__statement being taken down by ¥r. Hugh ¥. Dorsey, in his own
hand writing and which set forth the same facts as hereinbefore
5. relatod, that the 801101tor-Gnnortl tried vax14h3td~zo—1nduoo—— r
hor %0 swear that the soreaming that she heard waoiat & much lntL:
time -in the d;y, and he ocalled her attention to the faot tThat
Frank wio not in the faotory at the tigq ghe heard the _soreams;
and she told the Solicitor General that she would not testify
to anything but the truth, even though her testimony did not su
the Bolioitor General; shat she left her address with the
Solioitor and fully expsoted that she vould be nubpoonaod to

3




testify at the trial of Leo M. Frank, but that she never was

subpoenasd, the reason whersof she does not-understand.
~Defendant further showa that it has ocome to the knowledge of

this defendant since the motion for new trial was denied that,

| on lpril 36th, 1913, between two thirty (3:30) and three (3)
o'clock, P. ¥., on Whitehall street that the fact that said
S8olioitor General Doreey had seen said Frank at about the time
Just stated, is the reason that he attempved to disoredit the — -
ltl:ment made %o him by ¥rs. J. B. Simmoné as outlined above,

Defendant further shows that the theory of the State was, and

ovidence was introduosl at the trial for that purpoué, that
¥ary Phagan-was—killed by Leo ¥. Frank on the second floor of ‘hﬂ
Pegoll - Company faotory bstween twelve five (12:05) and twelve
twenty (13:30) o'olock on April 36th, 1913, and the State's
entire caAse, &s presented to the Jury,'revolyod around tlrat
thoory. the Solicitor General proved by the witness Oonley thas
9a1d Conley assisted Leo ¥. Frank to move the dead body of Nary
Phagan betwssn the hour of four minuéoa to one and- one-~thirty

' (13:56 to 1:30) o'0look from vhe seoond floor to the basement

f'the sald Wary Phagan being dead already when the said Conley

| pioked her up on the second floor. This evidenos of Mrs. Sim-

F‘nonl shows the mistake of the State's theory and tends to show

A——L—%h&%—uarywphugau‘lii*1n’Iifo’ua'latéfna two:;iiitydkazéa)P.l.
} &t & time when Frank 'l‘ away from the factory.
. The defendant here and now offers t0 show and prove to the )
; Court all of the faots herein let forth, as swears $0-the '
@ exigtence of these facts nq_ggg;j:nﬁh,_nnd asks the Court %o in -
- vest1ghte them in this estraordinary motion.
The defendant further submite that the discovery of the _fotgg.

=¥ . i
| going facte is material and that 1t is such an extraordinary

;\etate of faote as would probably produse a difforent result on
| .
another trial, and that said faots were unknown to the defendant
and his oounsel, and it was imposaible to have asoertained the

same by the exeroise of proper diligencs, the said ¥re. J, B,

S8immone not being & witness on said trial, and the fact that she

" was in possession of the state of faots herein set forth being

X




unknown to the dafendant and his counsel until after the motion

for new trial had bpen heard and passead on.

7. Defendant further shows that he should bo granted a new
trial upon the newly discovered evidence of ¥rs. kLthel Harris
¥illor and ¥aler Lefkoff, which has oome to the knowledge of the

| defondant and of his oounsel since the original motion for new
trial was hoard and pasped on, ahd which 18 as follows: that the
said ¥rs. Viller is aoguainted with the defendant, but the said
Lefkoff is not aoquainted with him; that, on Lpral 36th, 1913,
the said ¥re. Uillor, tOgothor with ¥aier Lofkoff, met ¥rs. Wil
ler's sister Florenoo Harris, who works at the department storxs
of J. P. Allen, in front of the eaid store, which is in the
middle of the blockof Whitehall strsst and Alabama 8ts., in |
éhe City of Atlanta, Ga., at about one 0'0look on that day;
that ' they thersupon walked down Whitehall street until they
reached the cornor of Alabama Strest and turned ugi Alabama Btroey
;nd walked to the corner of Foriyth and Alabama streets, where
they caught the 'Ilgnolla Btreetv oar for their home; that, when
they reached the oorno; of Alabama and Whitehall streets, the
said ¥re. Willer eaw, standing at the oornog,.beo ¥. Frank, and
spoke to him, and the said defendant bowed and spoke to Vra. Wild -
ler, tipping his hats; that it wae between one and one ten

——"1;00 and 1:10) o'olock when the said Wrs Biller eaw defendant
&t the cornsr-of Whitehall-and Alahama streets; that the said
Florence Harris and Wailer Lefkoff were with ¥rs. Niller at the
time she saw the defendant standing at the corner of Whitehall
and Alabama Streets. - A

' Defendant further shows that the theory of the State was,

- and evidence was introduced at the trial in the endeavor to
.show that Wary Phagan was killed by‘Loérl. Frank at the faotory
‘of the National Penoil Company between 13;05 and 13;30 on
Apral 36th, 1913, and that botween '18:56 and 1:30 o"oloo‘k P.. ¥.
of thatv day, the dofendant assinted by Janmes Oonley moved the
déad body of ¥ary Phagan from the second floor of the taetory
down to the WBasement. he B0licitor General proved by the
witness James Conley that Leo ¥. Frank was in tho’fuctory ot
the National Penoil Oougrzz tne entire time bot!gon 13156 and




1330 o'clook, on that day, assisting the said Conley to move the
body fTom the second £100r to the basement. —

The defendant here and now offers to show and prove to the
Court all of the facts hersin set forth, and ewears to the
existence of these faots as the truth, and asks the Qourt to
investigate them in this extraordinary motion.

Defendant further submito that the disoovery of the fordgoin%
faots 18 material, and that it i8 suoh &an extraordinary state
of faots as would probably produce a difforont result on another
>tr1313 that said faotvs were unknown t0.defendant and his oounsel
and that it was 1mpousxblo‘to have ascertained the same by the
exerciss of proper diligence, the said ¥ra. xthel Harris Willer
and NMairer Lefkoff not being witnesses on said trial, and the
fact that they were in possession of the faots hereinbefore set
.forth was unknown to the defendant and his counsel until after tﬂo
motion for new trial had beeps heard ahd passed one.

8. Defendant further shows he should be granted a new trial

- upon the mewly discovered evidencs of VWiss Dewey Hewsll,
which has just come t0o the knowledge of this defendant and of
¢ his oounsel, since the original motion for new trial was heard
and passed on, and which is ae follows; that the eatid Dewey Hewel
was an employee of the National Pencil Company; that she worked
for-satd ocompany for only a few days, and that during the time. |

of ‘her employment there she never met Leo M. Frank to.know who
- he wha, and never in her 1ife did she mest Vary Phagan, nor-did
she avor'loo Nary Phagan, and that she has never seon the -
defondans and the said Vary Phagan together; that, at the time
of the original trial of the defendant, she was a resident of
the homs of the Good Bhepherd, at Cinoinnati, Ohio, and that
! a-¥Nrs.—Bonnifield, tﬁo—poiloe-m&trqg,-reprenpntinﬁ the City
" Polioe Dopnr;nont of Atlanta, Georgia, oame to Cincinnati, aﬁ;'
rvturned her to Atlanta, where she was used &s A witness in the
above named omse, after whish she was again returned %0 the Home
of the Good Shepherd at Oinoinnati, that, during her confinement

in & large room adjoining the office of Bolicitor General Dorsey,

the said Dewey Hewsll met some twelve or fifteen othexr girlse, who,

like herself, wers t0 be witnesses against the defendant, among
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whom was & girl named Waggie Griffin, who was very enthusiasvic |
about going on the stand herself and testifying mgainet the defexn-
dant; that the said Vaggie Griffin, coached Dewey Hewell and tolo
her how to tesvify and what to say when Dewey Hewell went on the
etand; that, hefore she went on the stand to tesvify, Solioitor

boneral‘norooy oame 1nto the room whore the said girls were

cbnftned and gave them all a lsovwure ahd t0ld them thatv, when th
went on the stand, to go right ahead and tell everything they.
new and answer his questione right off sharp am quick; that, whi

the girls before mentioned wers Orowded in the said room, there |
| was a groat deal of talk and goesip going on among them, and mn#y

;Aofﬂshom-tttéztﬁéy*iiio afraid t0 go on the stand and teatify to

| an untruth, agd thaurthoy were also afraid to go into the oourt—_

i ToOa lnd'tp-txtj_at all; that the ea1d Waggie Griffin stated
several times how she was going to tell everything that the
8011015pr wanted to know when she went oﬁ the stand, ind that,
‘when the said Dewey Hewsll made the statement that she was
‘afraid to g0 on the stand and that ehe knew nothxhg about the
defendant and knew nothing about Wsy Phagan, the eaid Maggie

| Griffin volunteered, with enthusiasm, to tell Dewey Hewell

| what she should say, and the said ¥aggie Griffin thereupon re-

! hearsed Dewey Hewell many times in regard to the testimony she

. _shouldgive, and Waggie Griffin told Dewey Hewell that she

must say that she was aoquainted w;ph the defendant, and that

she knew his charaoter to be very bad, and that she had seen f

‘'to her, and, further, that she had seen defendant place hie hand

upon the person of said ¥ary Phagan; that Dewey Hewell, there-

F
|
|
1
% defendant whispering with Mary Phagan, with his face very olose
i
}
|
|
1

upon sold Naggio Griffin that it would be impossble for her
%0 testify to all that the said Waggie Griffin had inetructed |
hof to say, and Waggie Oriffin said: "We will go over it a 8
" that you wont forget it" and repeated it several times; that theT
said Dewoy Hewell did not even known where Kary Phagan worked K

in the factory, but that she was made to say that she knew her b

the said Waggle Griffin; and whana?ox Dewey Hewell testifiod
%0 regarding either the defendant or vary Phagan was the result
"ot coaching g1von %0 her by the ouid Neggle Griffin, that.

durinz the time of - Dowoy novoll'o euployment ut tho navtonul




»
Poncil Facotry, she nevof‘hocrd any employse, male or femalo; oAyl
that defendant was a man of bad'oharaote:, and had never seen
any wrong doing on his pars, '
Dotondgnt shows that at the trial, the Solicitor General
put several witnusses on the stand,t0o testify to the had
character of the defendant, and further that the defendant knew

¥ary Phagan. the Bolicitor General proved by the eaid Dewey

Hewell that she had worked at the pencil faotory four months

and had seen the defendant talk to Vary Phagen two or three times

a day in the meval department and had seen him hold his hand on
her shoulder, and that he called her "Vary" and would stand
pretty close to her, Frank had stated before the trial( such
staﬁoment being in evidence), and again on the friul, that he 1
did not know Kary Phagan by name. This little girl, Dewey Hewell
was trained, as she now swears, 0 say that Frank must have known
Vaxry's nami. since he oalled her "Mary", and was furépér
trainued falsely t0 say that she saw Frank with his hands on V|ry'
Phagan. Dewey Hewell's teetimony wae very hurtful to Frank ana
must have influenced the judy in their finding especially
for the reason that the state insisted that Frank was seeking
t0 be familiar with ¥ary Phagan and killed her because she resis
" ted said familiarity. '_
‘ Dofendanfrherg)nnd_nnu~o££a:a_zo_:bou_and_pzovomzo—xho——cour$—
all the facts herein set forth, anil sweare to the existence

of these faots as the truth, and asks the Court toc investigate
them in thise ootraordinary motion.

The defendant further submite that the discovery of the
foregoing facts is material and that it is such an extraordinar
state of facte_as would probably produce éudifferéht result on
snother trial, and that said facte were unknown to the defendant

and hie oounsel, and it was impoesible to have ascertained ﬁho

eame by the exeroise of proper diligence, the fact that said
Dowoy?ﬁowalllwns in possession of the tao?) hereinbefore set forth
was unknown to the defendant and his counsel until after the
‘motion for new trisl had been heard and passed on..

9 B;fendunt further shows that he should be granted a new

' | —v¥Ial upon the newly disoovered ovidends of Mies Ruth Robertson
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which had oome to the knowledge of this WsZendant and of his
counsel sinoe the origimal motion for new trial®was heard

and passed, and which is as follows; That the aeaid Ruth Robiassh
| wae & witnees for the State on the original trial, and that on
the morzing of the day she testified detective Bass Rosser ocame
$0 her -heme, and conduoted her to Solicitor General Dorsey,
which was her first meeting wiéh him; that the meeting took
place in a room 6pposito the place where the triml ocourred; tha
after being introduced to the Bolioitor General by detective

' bBase Rosser, the golicitor greeted the said Ruth Robinson
effusively, and said he was glad she had come down to see him,
and was sure she would make a good witnees, and would help

him out in the Frank case; that the Solicitor talked to her

and 7uonionod her in the room for about an hour and a halfy; -
that in the beginning of the oconversation, the Solicitor asked
her t0 go ahead and tell him all she knew about the defendant

" ‘and Vary Phagan; that she told him that she knew mothing

againet or about the defendant, except that she worked for him |
and so far &8 she knew he was a gentleman in every respect)

that thereupon the 80lioitor insisted that as she had wérked at
_the factory for a oconsiderable time that she rust know sonotbin#‘
against the charaoter of the defendant, and asserted that he was
a very bad man; that she repeated that she knew absloutely
~nothing mgainst or about the dofondant'.r oharsoter, but

the Bolicitor insisted that she did, and persisted in the
qtatemont‘that %ho defendant was a. bad olmracter; that the
8olicitor asked her if she had ever been in the defendant'e
orfigo ihoreupon iho replied she had upon several opoaaiono

been thereupon business érrande connected with the work performed
in the gotory; that the Sclicitor then aseserted that the said Rut
Robinson had ‘been ‘in defendant's office with him alone to keep |

dates for purposefother than Susinooe, to which she replied that
/4t was not true; that the Solioitor finally openly insulted
the said Ruth Robinson by affirming that she had had sexual

"interoourse with defendant in his office, or some room or place
in the factory which glofmdu.nt kop.tor the purposo%i;f mqe;.'z;g gl
and that he insisted that she knew the locktion of suoh. room,-

sad that ahe know of other girls baving been $o this room




with defendant, that said Ruth Robineon was shocked by the
broad ineinuation and affirmative statement of the 8olioitor
General, and she told hig that all suoh statements and allu~
sions were 1ies dénd that she had never heard of any such thing
' ever ooourring in the faotory or elsewhere, in which defendant
"and any girl employe of the factory were  parties to, and that
! ehe had never heard such insulting language by direct speech
~and innuendo by any of the commonest laborers in and about the
Hational Pencil Factory as was used to her by the 8Solicitor

General, and ehé;_bging_in his offioce, believed at the time
that he possessed some soxrt of right to accuse and ineult her
and under this belief that she was obliged to take his insults

|

| ,

i General when in his private room, that he, being the Solicitor
1

i

|

|

|

and listen to his soandalous statements by direot epeech and
innuendo without openly resenting them further than to deny
_revery single one of them; that the said Ruth Robertson wishes . .
‘ to refer to her evidence s given on the stand at the trial
of defendant, a@ to her answers to questions of the Solicitor
! wherein she was made to eay th‘t she had heard defendant call
| Wary Phagan by her first name, *Vary"; that upon refleotion, she
| wishes to explain that heranswer as above répeated was due oniirqiy
to her nervousness because of the badgering that she had been .

! subjected to by the Solicitor, and that as a matter of fact she

oould not recall one single inocident wherein she had ever heaxd
defendant address Mary Phagan by any name, that she ocould not
reoall now under calm dolibc:at;gg that she had ever heard dptop
dant addreas ¥ary Phagan by any name as she had never eeen him
spsak with her at any time or plece exoept when instruoting

her to perform her. work bottor and _more Tapidly vhile at

——————— — e e

“her work in the faotory; that the said Ruth Robinsogapuok to

ber first call on the Solicitor, and where he had queationod
and talked to. her sviout an hom and a half, at the oonolulion
of which she was directed to anothor -large room, udao;nipg

where the Solicitor had talked to her. in which there were 13 or
15 other girls and wonmen, t11 witnesses in the Frank case, snd

odlled Yy the Bolicitor uooording to her understanding, that
| among these girls ube remembers one Carrie Smith, lyrtio OQto,-

o e
b lagsio-ariitiawand~acwy"ﬂownii"'1h;t she remained there
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until about 13 o'clook when she went to the ocourthouse and took

the witnees etand, that before the Solioitor went over to the
oourthouse he came into the room where the girle above desoribed
and -ehe herself were and gave them & leoture and told them all
that when they wont.on the stand to go right ahead and tell
oyoything that they knew and answer his questions right off
sharp; that after the lsoture the said Ruth Robertson didn't
so¢ the Solioitor Gesneral again until she went on the witness
stand in the court tpom; that while remaining in the room with
the 12 or 15 girls, before she was oalled to go to the court-
house, the - said Ruth Robertson states that there was a great deal
of talk and goseip among the girls thers, some of whom said tggf
knew nothing against the defendant and that they weres timid and
were afraid that they would be scared when they went into oourt f
that ¥aggie Griffin, howe§er. appeared to welcome and relish the
idea of going on the witness stand and told several timeshow ™ |
she was going to tell everything the S8olicitor wanted to know
when she went on the stand, that the said Dewy Howﬂll said she
did not know anything about the defendant or ¥ary Phagan; or |
anything conocerning the oase and that the said Waggie Griffin
volunteersd with enthusimem to tell the said Dewry Hewsll
what t0 say and did tell her and rehsarsed to her at one side
of the room; that the a@id Ruth Bbbortqon heard Waggie Griffin
| tell Dewy Hewell that she must sy that she knew defendant—and — I
"knew that he was of bad ohﬁrgotor, and that she knew Nary -
Fheagan and to tell everything bad she oould think of mbout
dotondant.>and to say that she had sesn defendant with hie hande

on ¥ary Phagin, and that she hnd>aoon him whisper to her and _
| talk to her with hie face close to hers; that ¥aggie aritfin
__and Dowy Hewell lsft the lttsg~rqgg:égag§&b9d;ingzgxzthrnn,timssﬁ—
togethor; and éoturngd together, and the said Ruth Rob-
ertson heard Dewy Howell say ropeatedly that sho was afraid she

would forget all Maggie had told her to emy when she went into
thecourthouse, and ¥aggie said "We will go over it again, so
you won't forget it"; that this was repeated geveral times,
that the said Ruth Robertson recalls hearing Dewy Hewell say

pointedly that she did not know where ¥ary ryggan worked
Lo L e - 22_ .- 3 . ow




and that she did not know hqre by name, but she was rehearsed

to know her by Maggie orirrin in that room, and to say Whatever
she did say on the witness stund; that the said Ruther Robertson
has seen the evidense as reported ae being given by Dewey Hewell
and recognized in her apswers precisely what she had heard
¥aggie Griffin tell her to emy; that the said Ruth Robertson
states that she does not believe either of theee girle appre-

: ~oiated what it was to ewear faleely, as they were giggling

and and laughing over the evidence they were to give when
they went on the witness stand.

Defendant further shows that at the trial, the Solicitor
General put several witnesses on the stand to testify to
the bad charmoter of defendant, and further that the defendant
new ¥ary Phagan. The Solioitor General proved by the Ruth
Robertson that she had seen the defendant talk to Vary Phagan
and had heard him call her "Wary". This testimony that Frank

called ¥ary Phagan by name was in the trial peculiarly harm-
' ful to Frank, bedaune in his statement before the trial and in
the trial iteelf he said he did not know ¥ary by name.
Defendant here and now offers to show and prove to the Couts

all of the facts herein set forth, and swears to the esistence

of these facte as the truth and aske the Court to investigate -
|

them in thie extraordinary motion. , o __,__»i~_‘_
" The further submits that the d1loovery of the foregoing fact

is material and that it is such an extraordinary state of faots

as would probably produce a different result on another trial,
~and ;ﬂ;t said faots were unknown to the defendant and his coun-
¢ -sel, and it was 1mpoasiﬁxe to have ascertained tbe same by the
| exercise of proper diligence, the fact that tho.oaid Buth>

g [ Fobertson was in possession of “the faots hereinbefore set torth
being unknowg to the defendant and bhis counsel, until tho
motion for-new trial had been heard and passed on.

10. Defendant further shows that he should be granted a new
trial upon the newly disgovered evidence of Wiss Wamie Kitohens
now‘U:Ifltﬁil‘ldii?aflzifgﬁ_ has oome to the knowledge of thie
defendant dﬁdﬂgg his oounsel since the original wotion for new
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trial wae heard and passed on, and whioh is as follows: that

the said Vamie Kitohens worked at the National Penoil Company,
that at no time during her -employment at the factory did she eve:
f hear or see defend§g§~ :a0t in & familiar manner towards any

I

“of the female employees At the factory or at any other place,

that never at any time had any girl or woman, or men told her
that defendant had attempted to aoct in a familiar manner with

|
 them or ever in any way offered them an ineult in any form;
; that, never at any time had ehe witneesed any aots in defendant's
. office on the part of defendant that would lead her to think th*t

dcfendnnt wae aoting in any way unbeooming to a gentlemen, that

it is a faot that she hae never seen any woman in defendant's
office, except a lady otenograph&r and that she never saw said

. lady stenographer aoting in any way familiar with defendant,

] or defendant familiar—with her; th;t oﬁid Igmie Kitchens says
that defendant when passing through the factory was at all times
very business like in his actions, oonvér-ation and dealings
with the employees, and that at no time did she ever see him
laughing at joking with any of the employees of the faotory;
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that sho was & witnéess for the State at the trial of defendanj
and testified that on a oertain voocasion she was in the ladiels
dressing room on the fourth floor of the factory, in company
with one Ethel Btewart and & ¥iss Irene Jackson, that she— — |
further stated on tho-etand—that ¥ise Stewart was ia the room
—onlyva part of the time while she and ¥iss Jackeon were there,

' and aleo states that the Solioitor asked her is she was ever

_E in the dressing room in company with & Kies Wayfield and ¥ies -
| Jaokeon, when they were partially dreesed, when defendant came
to the dreesing room and looked in, and eaid Wamie Kitchens
replied that she was not in the dressing roog with_linnﬁllytiold_
7___j£;;_;;;ﬂfhoro with ¥iss Jaokson when lhe was 1n a partially
| dressed oondition, and that defendant did 1ook in the dressing |
Toom at that time; said Vamie Kitohens also ltatod ‘that the
8olicitor asked hor what defendant said to them when he looked i

? thoir droe.ing roon. and she testified thot_defendunt said

l
g
k
i

'i “Whlt'c the mattor girle?"” Haven't you got no work to got‘
} and that she bolioved ¥ies Jackoon Teplied. '!o'. ‘andl * then
added "we are dresoing. blane 1tt' and nt this point,
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————thatthe defendant, had, on another 1ﬁ;tanoe walked in the dress|-

defendant shut the door and disappeared; that said Vamie
. |
' Kitohens, when on the witnees stand, only answered such questions

as were put to her by the 8o0licitor General or by Counsel for

defendant, but stated now that if she had been permitted to tell
the faocts in her own way she could have t0ld them exaotly as she
told them in'thil—hor statement, that when defendant opened the

dreesing room door and looked in an asked the girle
referred to if they did not have eny work to do, that none |
of them were in an exposed oondition, but that said Vamie xitohola
had removed her outside ﬁtroet skirt, but that her person was fully
protected by her undofskirt and that while ¥iss Jaokson had
removed a part of her clothing, just what part, said ¥amie
Kitchene did not remember, the person 0f Wiss Jackson was not
in any iay exposed; that detective Bass Rosser called at said
¥amie Kitchen's home during the trial of defendant and inter-
viewed her, and asked her a great many embarragsing questions lli
. to what she knew againet the character of defendant, and that

she stated she knew nothing that would in any way reflect

R A RTINS B L P G

on defendant or his standing as a gentleman, and further told i
him that so far as her personal knowledge of defendant was i
ooncerned and 8o far as she had observed, ﬁe had alwayp oonduotéd
himself as a gentleman,

b _ﬁ_Lmigndnnzﬁzur%hor~.hown*thut'fﬁi‘EEITET?ofgaenera17endeavoroq'

at the trial, to prove to the jury that the defendant wae in
the habit of looking in on the girle as they were undressed in

E the ladies dressing room, and on oross examination of Irene
Jackeon showed that she and said Emily Mayfield were undressing
once when defendant came to the door; thas defendant cameé to

the door, pushed it open, looked in, smiled and walked out;

ing room ‘on ¥iss Mamie Kitchens while the said Irens Jackson _
, and the said Vamie Kitchens were in there $helsolioztorloonort1
further provod'by the said ¥amie XKitohens that she wae 1# the
-drousinﬁ room with the .said Irene Jackson when she was undressed
€4 that the defendant opened the door and stuck his head inside

that he did not knook, but just stood there and laughed.
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iR ? Defendant here and now/offers to show and prove to ?peiGOurt
b oall of the faots-hérein set forth, and swears to the/pkintenoe of
' these faots as the truth, and i}kn the Court to investigate them
in this extraordinary motion.
} The defendant further submits that the discovery of the
! foregoing faots ies material and'that it 18 suoh an extraordinary
state of facts as would probably produce a different result on
another trial and thai said faots were unknown to the defendant
and his counsel and it was impossible to have ascertained the
same by the exercise of proper diligénoe, the facts that tho.
said ¥amle Kitohens was in possession of the faots hereinbefore
set forth being unknown to the defendant and his counsel
until after the motion for new trial had been heard and passed 1
one.
11. Defendant further shows that hs should be granted a new

trial upon the newly disoovered evidence of Wiss karie Karat

which has come to the knowledgs of this defendant and of his

ocounsel since the original motion for new trial was heard and — !

TR L TEL SV ""_:Q?;.‘. E'—r." TR FD T Y

passsd on and whioh is as followe: fhnt the said ¥arie Karst
a witness for the state on the original trial and was brought
into the oase by 0Oity deteotive Basas Rosser, that she was - |
—r—subpoenasd—tothe uffios of the solicitor general in the Kiser

Building twioce before the trial and questioned very closely by

i the solioitor general; that the solicitor told her to say that
| thb defendant's general character wae bad and that he wanted hex —
' to anewer his questions right off sharp and quiock; that whem

the solicitor wae prompting her and questioning her in his

office he did not at any time use the word "lasciviousness"®
S —— 7 bt when-she-appeared on this Witness stand and was questioned ﬁv |
he used that word and asked her if defendant's oharacter for
lasciviousnese was sood or badj that she answo;ad-"bad' in the
tido of the faot that. she did not know -the meaning of the

word lnsoiviouaneaé} i% never having been exblnipod to her at

B G T TR R T

"ol | that time, that sinos that time the meaning of the word has been

explained to her and that since aho: understands the QOQning she
positively denles that defendant's oharaoter or reputgt}qn.jao
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far as 8he knew or knows is bad for lasdiviousness; that she
has never heard of the dot&ndant”aoting in any unbecoming manner
! tgynrd aﬂyono; that she has at fic time seon any woman in the
Z defendant'i' offioe and never heard any girl or womah say that
they had ever seen any woman in dgfendant's offioe or had'soon th
defandnnt ‘act unbecoming to ladies, that the defendant alwaye
| pade the girls at the faétory attend striotly to business and
that when she toltifiod his ocharaoter was bad at the original
| trial, she intended to oonvoy/tho meaning that he was not gen-
.| erally liked by the employees on account of his striotneas wiih\y
| them in his dealings with them regarding their work.
Defendant further shows that at the trial the soliocitor genw
i eral in order to prove the bad oharacter of the defendant, put
* " the said varie Karast on'theustnnd and she testified that she knew

»
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the defendant and that his character for lasciviousness was bad.
Defendant here and now offiers to show and prove to the ocourt

all of the faocts herein set forth and swears to the existence

~ of these faote as the truth and meks the oourt to investigate

| them in this extraordinary motion.

e e R TN A ST

The defendant further submite that the discovery of the fore-

" 'going faots is material and that 4t is such an extraordinary
| state of faote as would probably produce & different result at
i ;mﬁhmtﬁa“nd—tha%—sa%d—t&otﬁere‘nnmwn—trm‘m!end&ﬁﬁ
' and his counsel and that it was impossible to have ascertained -
! the same by the exeroise of proper diligence, the faot that the
“gaid Warie Keret was in possoqaion-or the. facte hereinbefore set
.. forth being unknown to the defendant and his oouneel until
. after the motion for new trial was heard and ;aaeod Qn.'
13. Defendant further shows that he&ghou;q"bg_grqnted“q’now
_%he newly-discoversd evidence of Samuel A. Pardee and |
een whioh has oome to the knomledge of defendant and
" of his counssl since the original motion for new trial was heard
- and paesed on and whioh is a fact that the said Samuel A,
Pardee knows the defendant by sight, having seen defendant at
| bise place of buainecs eoveral times but tha%*the said We Ve Green
" doss not; that on April 36, 1913, the ladd Samiel’ A. Pardes, 1n
| company with the said W. V. Oreen, was af tho’}ooal storo‘of the

‘ Ootton Stato- Belting and Buppl% 00mpany at !ﬂhb@r 9 Boutf
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, Broad street during—the morning and up to one 0'0lock in the aftes
1 noon; that at-one-o'eleok-they left ths 1ooal store of seaid
Cotton States Belting and Supply company at No. 9 South Broad
~ street and walked to Jacobs' Pharmacy oorner, at Whitehall and
. Alabama Btreets, arriving there between 1:03 and 1:05; -that the
. said Samuel A. Pardee saw defendant leaning against the
v powsr pole of the Georg;a Railway and Power Company; that he_:O-
: oalls the defendant had a newspaper in his hand and as said
fsPardeo passed defendant he waved his hand at him and defendant .
| answered the salutation by waving the paper.
| Defendant further showe that 'the theory of the state was and |
| evidenoe was introduced at the trial 15 the endeavor to show
that ¥ary Phagan was killel by-Leo—¥.Frank, at th factory of
the National Pencil Company between 13;05 and 13;30 on April
| 36th, 1913, and that betwsen 13:56 and 1:30 o'olagk Pe We Of
' thut day the said defendant assinted by James Conley movod
the dead body of ¥Wary Phagan from the second floor of the factory
down to the basement. The solioitor general proved by the witnesp
f James Conley that Leo ¥. Frank was in the faotory of the National
Penoll company the entire time between 13:56 and 1:30 o'clock
? on that day assisting the said OOnley-to move the body from the |

seocond floor t0 the basement.

The defendant here. and now offers to show and prove to the
“Gourt all of the facts herein set forth and swears t0 the existence
- of thesefaots as the truth and asks the court %o inveatigato then|
in this extrutordinary motion. '
Dofendant further submits that the discovery of the foregoing
facts is material, and thutvit {8 such an extraordinary state of
- faotes as would probably produce a different result on another
L trial, that said faote were unknown to defendant and to his
. counsel, and“thit”li was_imppasibla.to havo'a-oertlinid the
8ame by the exercise of'prOpor diligohoe, the said Samuel A,
Pardee and W. V. Gresn not being witnesses on said trial and the.
| faot that they were in possession of the faots horeinboforo sot
' forth was unknown t0 the defendant and hia oounanl unttl aftor<w
' the motion 1or mew trial had beon hoard and pasmed on.
- 13+ ‘Defendant further show -that he should be granted a new tripl

i upon the nowly disoovered evidonoo of Unry Rich, whioh has come tp
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the knowledge of derondant'and of his oounsel since the original
motion for new trimlwas heard and paesed on, and whioch is as
followe: that the said ¥ary Rich knows Jim Conley, and that

On April 36th, 1913, at about 3:15 P. ¥. she saw Jim Conley

ocome out of the alley immediazoly in the rear of the National
Pencil Company's faotory; that the said Jim Conley bought a 30 ocant
dinner of Kary Rioh, who rune a restaurant on wheelsj‘;oing said
alley, that after purchasing said dinner he oarried same in his
hand and went back to the aforesaid alley ia the direotion of t%e*
Pencil faotory, and that the said Vary Rich saw no more of the
said Jim Conley during that day. |

Defendant further shows that one ¥re. J. B. Bimmone’wae
passing the faotory of the National Penoil oompany on the 36th
day of April 1913 at about 3:30 or 3:30 Q'olock P. V. and

‘heard soreams of a girl or woman emanating from the basement

|
of the factory, whioh is more fully set forth in ground 6 herooq
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and to whioh full referenos is here praydd. i
Defendant further shows that the theory of the stats was !

and evidenoe was introduced at the trial in the endeavor jo 5

|
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" show that ¥ary Phagan was killed by Leo ¥. Frank on the seocond
f}oor of the Penoil Company's factory between 13:05 and 13:30
on April 36th, 1913, and the state's enfirp gggg»gé pgégggfqg___i__
to the ju;§_;5;31v637A;EGA&AQh;fitho;ry. The Solicitor General |

i attempted to prove by the witness Conley that said Conley mesisted
i Leg‘il Frank to move the dead body of Nary Phagan between the hour
| .of 4 minutes to 1 and 1:30 from the ssoond f1cor o the basement,

L the said vary Phagan being dead already when Conley pioked her up
on the seoond floor. The witness alao testified that he left the
front door of the faotory abous 1:30 P. ¥W. went to a saloon
oorner Hunser and Forsyth strests, ahd wext from there home,-
thereby denying that he was in' the alléy in the rear of the

factory as testified to by ¥ary Rich.

Defendant hére and now offers to show and prova to the Cours
all of the faots herein set forth and ewears to the eximtenas
of thess facts as the truth and asks the court fq_tnvontig&to

| them in this extratordinary motion. '
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_the time of the trial of defendant for the murder of Wary Phagan

The defondant further submits that the discovery of the fore-

going facts 1s material and that it is such an extraordinary stade

of facts as. would probably produoé a different result on another
trial, and that said facts were unknown to the defendant and his
counsel and it was impossible to have ascertained the same by
the exercise of proper diligence, the said ¥ary Rich not being

a witness on said trial, and that she was in possession of the

" state of faots herein set forth being unknown to defendant
and his counsel until after the motion for new trial had been heard

and passed on. . ‘
l4. Defendant further showes that he should be granted a ne
trial upon the newly discovered evidenoe of G. Burtis Dalton,
which has oome to the —knowlédge of the defendant and of his
counsel since the original motion for new trial was heard and
passed on and which is as follows; that the said Dalton, at

resided at the home of ons W. W, Barber, at 470 Whitehall street
that the newspaper aococounts of said murder was the general topic
of conversation at the bo@rding house where he was living; that
during one of tho‘eovorgl oonversations Dalton made the remark
that he had been to the National Penoil company's factory

several times and confided this to a fellow named R. L. ¥ann; —
that he had immoral relations with a girl in the basement of said

"z
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Ldotondant~laé-agentleuan in every respect, that thereupon the

National Pencil Company's faotory; that the said Daltom thought
no more of his remark until one day oity detective Campbell

and starneo oallod at his boarding houeo and told him that the
said Wann had reported to them that Dalton knew somes bad thing-
against defondant; that the said Dalton at once told the
detectives that the information they had received was falase, but
that so far as his knonledgo_ot:dQZQndant went, that the said —

detectives Campbell and Starnes laughed at the declaration he '
had made in defense of defendant and treatnd‘hts statement as a -
joke and 1ae1-zaa that Dalton should admit that defendant was a
Euazaf bad oh&:&ator &nd.that:he had scen defendant go 1nto

olo-ot- and dressing rooms with var1oul_!Qagn_nng_x_gllggi___
variou- times at tho National Pencil 00mpany'n faotory and thut
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‘of immoral conduct with women and girlsand that he had on

Pad

he, Dalton had joined defdndant on several occasions in acte

various occasions joined defendant and women in the office of
defendant, and that on these ocomasions they would all drink beer}
and have a so called good time and that Dalton hgd seen Jim.
Conley and defendant on various occasions talkiqﬁ:earneatly
together and that women and girls had t0ld him that defendant 'i

had oommitted both natural and unnatural acts of intercourse wit
them, and that Dalton had a¢ various times taken wonon‘to the
ment of the Penoil Factory for immoral purposes, with the
knowledge and consent of defendant, and detectives Campbell and :
Starnes told Dalton thgt they had oalled on him'to see if he

"would not support the statement of Jim Conley, that Dalton

told the detsotives referrsd to that every suggestion they
had made was untrue and proceeded to dény separatsly and col-
leotively every suggestion made to him by detegtivoa Canpbell
and Starnes as outlinod-abovo, that Dalton told the detectives
referred to at that time that he did not know defendant; that
he knew nothing againet or about the character of defendant
and had never seen ¥r. Frank go into any oloséts, dressing '
Tooms or other places with any woman or girls at any time or
place, and that he never had joinsd defendant at uny time ox

place in actes immoral with women and girlo and that he never at

“any time oOr plaoe saw defendant 1n convornntion with Jim

Gonley and that no woman ever told him that defendant had oon—A~
mitted either natural or unmatural immoral mots with them
or attempted to do s or asked to do so, that DAlton told
detectives Campbell and Starxnes that he, Dalton, had been in
the basement of the National Pencil factory with one Daisy
Hopkins for Smmiral purposes but that he told the dot;Sun-
then thlt he. nevexr went to the faotory vith Daisy BOpkinl with
the knowledge or oconsent of dotondant, but told the dotootlvol

.at the time of the oonvorlgtion referred t0 that he wen@ to thoAT

basement with the consent. and knowledge of Jim Gonley, and thas
the emid Oonley alweys-received & tip 0f 36 0ents from him for

such privilege, and that tho——ca%d—eonicy—wouid—romatn*on~gunxur‘.

. ‘for said Dllton whilo he was in the basement, with tho under-
| standing ‘thoroughly understood between Dalton and Jim Gonley -

| -



that the said Conley would warn Dalton if defendant or anyons
eles should Yappen to oome along and possibly disturb Dalton

|
| _
|

: whélo he was in the basoment and that said Jim Conley would
-j'nasilt‘nalton'nhd’naioy Hopkine to get out of the faotory withouﬁ R
being seen by anyone; that om one coomsion said Dalton looked

into defendant's office, but that defendant did not see said

‘ Dalton as defendant was bUIg at the time talking to Daley = __

! Hopkins, who had gone to the factory in company with said Daltonm,

' for the purpose of drawing three dollars on her salary acoount;

| that Dalton saw in defendant's office at the time referred to, a
lady whom he had sinve learned to be ¥Wiss Eula ¥ay Flowers,
and anothor woman who dressed like add locked like a faotory

___T_bnpléiif”ﬁﬁfﬂthnt said Dalton eaw nothing wrong going on_in the

office on the occasion referred to, and that there was no evideno

| that there was Oor had been any bser drinking or drinking of any

| kind, and that defendant was sitting at his desk, apparently

' attending to his businese and all other ocoupants of the office

f also appeared to be attending to bueiness, and that as soon as
Daisy Hopkins had drawn the money from her salary account as
referred to above, Dalton and the Hopkine woman at once left the
factory together and Dalton never saw defendant any mors, that if

. anyone had gained the inprosoion from the evidence Dalton gave a
4__,~__.;_the—$r%ti—that—hu—kniw_Gf—iEGii_iﬁ§§h1ng ngd?ﬁét the ohar;;;;;ggf
the dofondant, that he new wants to diuabuao their minds of any
such false impression and that he wants everyons and everybody -
to know that ho knows absolutely nothing about or againet the oba,
| racter of defendant.. N " |
;, ‘Defendant further shows that it was the theory of the state ¢
~+ defendant bad been-in-the habit of Weing Kia office and the base |
ment of the National Pencil taotory for immoral purposes,-and
| the solioitox General provod by ‘the witnese Him conloy that
| defendant had been in the habit of - taking girle in his office
: and in the basement of the factory for 1mm9;ll purposes. The
1 8oliciiuuy General further provod-by the said Dalton that he
; knew the defendant, and Daisy Hopkins and Jim Oénloyj that hof5
| had visidted the Pencil factory thres or four or five times,
’_nnd had beon in dofondunt(n oftice two or three times, und '
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had been down in the basement; that the defondangvknowg;hnt he
was in-the basement, that ihoro would be ladies in defendant's
office, sometimes t-é and sometimes one; that he visited the Pen
oil facotory with Daisy Hopkine; that -u;d'Dulay Hopkins introduoqd
said Dalton to defendant in defendant's office before Christmas;
that Daisy Hopkins 8coompanied said Dalton down to the base-
ment where there was an old oot and stretoher; that defendant
had coca cola, lemon and lime and beer in his offioce; that Daisy
Hopkins knew defendant and Dalton had seen her talking to him.
The defendant here and now offers to show and prove to the ooy
all of the faots herein set forth and swears to the existenoce of

these faots as the truth, and aske the ocourt to 1nvegtigato them

in this extraordinary motion. Neither this defendant nor his oourl-
86l knew of the existenoce of Dalton until he wnsjﬁht upon his trﬁul
had no knowledgse nor ocould have known that he would make the
statenents above outlined. They did not know that he would m2ke
the statements hers made out-untlil after-the-motion for new
trial waaover ruled. A
The defendant further submits that the disoovery of the fore-
}’going facts is material and that 1t is such an_éxtraordinnry ltAﬁe
of facts as would probably produce a different result on another
¢rial and that said faots wers unknown to the defendan§ and his |
counsel, and it was impossible to have ascertained the saﬁbiby |
the exercise of propsr diligence, the faot that ghe was in poes-
i ession of the state of facts herein set forth bsing unknowm to
the dofendant and his counsel until after the motion for ﬁ new
L trial had been heard and passed on. '
 14-1/3. Defendant further shows that he should be grantoﬂ'n#ow
,Esiglnuégn_ihn_nowlyadisoovaxod—ovidonoo—whioh—hao~oome~$o—th¢4§4}'

knowledge of defendant and of his oouhsel since the original

' .follows; that the notes found by the body of ¥ary Phagan and

whioh it is admitted were written by Jim Conley, were written -
on waste paper found in the basement of the faotory by the body -

of ¥Ary Phagan; that on the note written on yellow ocarbon order !
' blank, about 8 lines from the bottom of said sheet is & faint - |
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| motion for new trial was heard and passel on and which is as
!
|
|
l
|




 Belting and Supply company in September 1909, by the said H. F.
: Bsoker. who waa master mechanio at the National Penoil Company at.
| that time, and whose business it was to seouro and obtain sup-

" apprentios to the place from where he desirsd to secure the

| the supplies and to retain a carbon duplicate copy thersof in his

~ the tims Beokexr first entered the employ of the Penoil oompany,

i
|
|

l
l

sorawl or_tha_nAm0—187—¥H~aoequ*—lought‘tu—bv‘tta-od‘but
whioh is olearly discernible under the mioroscopsj that also
on said note is the date "Sept. 1909", aléo sought to be erased
but also discernible under a powerful mioroscope, together with

the serial number ""1018" that said sheet was & duplioate !

carbon order blank of a requisition sent to the Cotton States fi‘

plies for the Penoil factory, it being his practice to write
out the requisition, sign it with his name and seend it by an

supplies; that it was the practioe and custom of the said Bsoker—
to send the 6r1g1na1 requisition to the place where he secured

office on the 4th floor of +the Penoil faotory; that the said du
plioate ro%uisitione were contained in pads whioh remained in

his office on the fourth floor of the Penoil factory; that‘fton“:y.

until about January 1, 1913, he was allowed to obtain supplies -
with out obtaining the sanction or authority of anyone else in
ths factory, his department being conducted entirely independent

of other departments,—and ths regquisitione signed by him being
sent out and honored without passing-through any other office
of the fgotoryg.that it was his practice to keep his pads of
duplicate requisitions in his office, and after having no use
for sams, to send them down to the basement of the factory with
the other trash; that on-tho 37th day of December 1913, the said
Beoker left the ogploy of the Penoil faotory, and that within
a—fowweoks—thereafter his office on the fourth floor of the
faotory was oleaned out and the trash, inoluding papers amd
0old pads, were gathered and taken ¢to0 the basesment and placed
on the trash pile; that the pad from whioch the sheet on whioch
Conley wrote his second note was among the pads that were carried
'éeéa there from Becker's offioo and dumped into the basement -

on the trash pile and that Conley pioked up said sheet <from off
~the trash pile and wrote the aforesaid note thereon in the .

basomont of the faotory. 3~
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Lblpz'u'3‘8%11,"1.91:3,i'thoro were no *190" order pads in the faotory.|

| there were no order blanks with serial numbers as low ms Number

;_ﬁ__
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Defendant further shows that the serial number on said note
namely, "1018" corresponds to-ths serial number of the requisitd
ion made on\the Cotton Btates Belting and Supply by said Becker
in Sepember 1809, ths preoceding serial numbers, namely 10186,
1017 being dated Sew ember 10, 1909, and serial number 1019
the one immediately following the sheet on which Conley
wrote, being dated October Bth, 1909, that the serial numbers
of the order pads used at tho time the murder was committed

were far in excess of said numbor—-—---——-—ahd that at that time

1018 in any part of the factory, excepting in the basement on the
trash pile.
Defendant fif gher shows that none of. the order pads having the
date *190" had been in the defendant's office sinoe January 1,
1911; that since January 1, 1911, all pads that had been used
for requisitions were printed with the date "191%; that on

sxoepting on the trash pile in the basement.

Defendant further shows that it was the theory of the state’
that the orime was committed on the second floor of the faotory |
and proved by Conley th}f the notes found by the body were writt
by Oonley at dofondAnt'n dictation 1n,deggndnnt'l_giiioc_nn_zho_
-eooud f1loor of the faotory. and thqt the defendant pulled the |
-heot on whioh said note was written from a pad lying on his des
in his office on the seco nd floor of the factory.

" The defendant here and now offers to show and prove to the
¢tourt all of the faots herein set forth and swears to the oxis-
tence of these facts as the truth and asks the court to investi-
gate them in this extraordinary motion.

" The defendant further qﬁbnit- that the discovery of the fore-
§0ing TAots 1o material and that it is such an extracrdinary stay
of facts as would probably produce a different result on another
trial and that aaid'f:;;a were unknown to the defendant and his
aounsel, and it was impossible to. have ssoertained the same by
the oxoroise of proper diligence, the said notes having boen
oontinually 1n the po;oonnion of the Solicitor Genexal and :
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;nd defendant's counsel having no accese thereto.

' 15. Defendant further shows that he should be granted a new
: >txiai bedauao of newly discovered evidence of Ivy Jones, whigh

has come to the knowledge of the defendant and his ocouneel

sinoe the original motion for new-trial was heard and paseed upon

Upon the trial said Jones testigg:d the state as followes

That he saw Jim Conley at the ocorner of Forsyth and Runter
streets on April 36, 1913, in a enloo;/botwoenone and two -
0'ocloock on the opposite corner from the factory; that he and
gonley went towards Conley's home at the corner of Hﬁntar and_Dav
streets a 1little after two o'clock.

This witness will now testify to the following: that on
April 28th, 1913, he was employed by Walker Brothers, wholssale —
grosers in the Louleville and Nashville Teminal Building; that

- he was rolouled from his work that day at one thirty o'clock
 Pe ¥ and, after being released, he went at onoce t¢ the corner
of Forsyth and Hunter streets to a saloon at the corner, where

he had a glase of beer; that, while he was drinking the beer

K
1.
}.
3
X
X
)
b
4
9
] A
5
tf!‘
¢
-

o T

in the saloon, he did not see anyone he knew, that he did not
remein in the saloon but a short time in fact, only long
enough to drink a glaes of beer, then left the saloon by himself
and walked up Forsyth street to Hitoholl street and out Hitchell
_atrest to Davis-Street; that he was not joined on the wny by
anyone, and did not meet any one he knew until he reached Davis
street; and, at-Duvio street, he met Buddy Perry, a friend of
his who worked for the L. W. Rogers Grooery Company; that he
did not mest any one elee but Buddy Perry; that he and Buddy
Perry ;;lkod to hie hqme at No. 8 Eleqtiic Ave., and thereafter
(' went to a ball game, but not-togogharg that he did not meet any
‘.-other man he knew while on his way with Buddy Perry from the
corner of Bavis and Runter streets; and that he did not meet any
other man he knew other than Buddy Perry &t his home that day. - -
" The testimony of this witness Jonss. was introduced by the
State, for the purpose of corroborating Conley's %estimony that

he left the faotory at one thirty o'olock and went to the cornex

'rof Forsyth and Hunter lt;oetl. for the purpose of getting him a|




& drink where it is olaimed he was met by 8va Jones and that Jon :
and Conley went towards home of Conley together.

Jones has since toltitied, and will as the defendant is
informed and believes, now testify that he met no one in paid
saloon nor on his way by the saloon to his home, exocept Buddy
Perry, meeting him at Davis and Hunter Streets

Neither the defendant nor his counsel had any reason to
believe that Ivy Jenes was teliing,other than the truth when he
testified to aooing'Oonley in said saloon, and had no possible

; Jnoah. of knowing, until the original motion for new ¢trial was
olerruled, that his testimony wae false and that—he—hadnot, in |

faot, met Conley as testified by him. |

P i S
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The defendant submits that_tho disoovery that thie witness Jones

will now testify as is above stated, is such an extraordinary etate
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"of facts as will probably produce-a different result on another |
trial; that the testimony he will now make came to the knowledgel
of this defendant and his counsel since the motion for new i

trial was passed upon, end oodld not have been discovered by thoi

N

exeroise Of reasonable and ordinary diligence .
168. Defendant further shows that he should be granted a new
.~ trial because of the newly discovered evidence obtained from

¥ise Helen Ferguson, as follows, to-wit: . o

"On the saturday preceding the date of the murder she was !
the second floor of the factory after some boxes, and Jim |
Conley now in jail, but -who used to work at the faotory, said ¢

| her: "Yes, take all ths boxes you want, Wies Helen®; that she T

'%_was stooping over at the time Conley addressed her; that he kept
gotting closer to her, and made a move as though he intended to |
grab her; that ehe was verymuoh frightened and_runLawnyMna.ta-tﬂJ_
as possible. , .

This witness teatified on the original trial, but did not '
testify to the faots above outlines, and the defendant, nor his
oounsol, had no tnowlodso of any such state of.faots; nor. did
they obtnin any informmtion that she had suoch knowlodgc until
after the lotion for ‘new trial hnd been overruled.

-The oontontion of the defendunt. and his ooun-ol i-~%hat

J 8’
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the 1ittle girl was killed by Jim Conley, and this testimony ie

material ae>ehow1ng his disposition towards the little girls in
the faoctory.

17. Defendant further shows that he should be granted a new
trial because of the following; -

Je f. Duffy testified on the trial that he worked at the
National Pencil Faotory and was hurt in the metal department
by & out on his forefinger on the left hand; that he went to -
the office to have it dressed, that it was bleeding pretty
freoly and a few drops of blood dropped on the floor at the

? mnoﬁiie where he was hurt; but that the blood did not drop any
| where else but at the machine; that none of it dropped near
the dreseing room or the water coolers = T
This defendant is informed that said witness will now
‘tostify the truth, whioh is me follows:

»

BUT IS L AT T e

I ———— A
That he was an employee at the faotory during & part of 1913
and while at work there, he was injured on the iggpxxlxngor'

.0f the building, 1q_tﬁe metal department; that, when he receive

»te Sl T F T e RN

of his left hand; that he worked on & machine on the eecond floo%

this injury, there was a vast amount of blood that ran from the
wound, & oonsiderable part of which ran on the floor near the
machine at which he was at work, and which was direotly opposite

the-one—Wary Phagan was éfployed on; that he saw on various

|
|
|
|
{
|
|

occasions bloody guards—- such as women wear during thsir periocds.
in the dressing room, on the second floor, and right at the corner
of the polishing roomj that in answer to & subpoena served upod_
him by one Garner, he met the Solicitor. ¥r. Dorsey, in hie
office, and that ¥r. Dorsey asked him a great many gquestions
regarding the injury to his finger, how it hAppenggl»!§g§§~it—
happened, how much blood there was, Ahdfihut-uathod he employed |
to staunch tpo blooi; that he did very little except to0 answer
¥r. Dorsey's questions; that ¥r. Dorsey did most of the talking
| leading thegoonvernution; that, finally, ¥f. Dorsey said that ‘
| Lemmie Quinn and & boy named Charlie had testified in the case
0 the effect that he had hurt his hand, and had stopped in front.
| ,of the d:o.aihg room, with his h§§g extended allowing iho>»p;ood‘;:.
, to drop upon the floor; that ¥r. Doreey then-said: *"Ndw, ¥Wr. . .
S S , T  ' —. N . -
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_ground, ang_ngitnoz_zhte~dctonaant——nvr—ﬁti'aaiﬁiii;’Ehdfiiy ,
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, fog‘qoﬁoralﬂyqaroglthttjgh 1h3¥$?y of the uuﬁaei. April 36th, 1813 '

. of this motion in support of the above and next above ground.
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ngffy, you know that is not true, and you know that you were notl
in front of the dressing room at all, and that there was no blood
that ran upon the floor, and that, as soon & you injured your ;
finger, you promptly went to the office of Wr. Frank and then toi
the Atlanta Hoepital, where Dr. Ballinger waited on you* ¥r. :
Dorsey then asked what it was he used to stop the blood, and

that he replied that he stopped it with a piece of waste; that

for some reason he ﬁoth permlttod ¥r. bozoey to ask and answer |
his questions for him; that he oould see precisely how ¥r. Dorse
wanted him to testify, and he did testify me suggeeted by Nr.
Dorsey; that after mature deliberation and thought, it ie plcinI
to him that he was made to sxpress himself on the witness eftnd *n
a manner that he would not have done, had he been permitted to

|
have gone on the witness stand and testified to the facts, as !
he kmsw and remembered them; that he now says that when he was f
|
|

injured, his hand did bleed and run upon the tin at the wachine
he was working on, and did run upon the floor, that, during his |
conversation with ¥r. Dorsey, he, in his leading way, insisted
that the witnese had gone to the office of ¥r. Frank as soon .
as he had injured his hand,land then went to the offico of Dr. |
Ballinger and had 1t dressed. _

The witness now saye that 1t is possible, and quite probtblo,i
that blood droppeddiizzzhis hand while_pcaling in front of the |
“dreseing room, and #%e is not willing to state that blood did

not drop from his hand in front of the dressing room.

__ Heither the defendant, nor his counsel had Any information or

Imowledge that the witnaess, Duffy, knew the ftcta as Above out-
lined, or that he would testify to the same. On the contrary,
he had testified at the trial, ms above first outlined in this -

t
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knowlodgo that he would toltity otherwvise and further, &s next
above outlined. until aftexr the motion for new trial had been
overrpled kxhibits = hereto attached ars here made & pars -

18, DOfondlnt.iﬂzﬁhnx_nhnl._zhux—ho—-hould-bo~granted a new
trial beo;u-e of the following fact, ¥rs. ¥. Jaffe will testifty
thtt she is personally acquainted with the defendant and has bee
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she saw Leo ¥ Frapk&V-the-corner of Whitehall and Alabama stre
&% Jacobe' corner &t 1105 P. K. Heither the defendant nor his
ogunsel had any information or knowledge that this witness knew
the facts ae shown outlined or would testify to the same on

. the trial; they knew nothing thereof until after the motion

for now trial was over ruled in this oase. |
The witness Conley testified that from four minutes to one

t6 1:30 on the d&;~of the murder, April 36th, 1913, he was
present in the Penocil factory with Frank, ongégéd’in disposing
of ¥dry Phagan's body, and the state contended strongly before
the jury that the interval between those said two times was
employed by Frank and Conley in disposing of the body. This
witness ¥rs. Jaffe will to-titﬁ, ia is above stated, making 1%_;

TVADIE P aTNE T e

impossible for Frank tc have bveen 80 engaged at the time men-
tioned.
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Worris Brandon,
L+ Z. Rosser,
Re R. Arneld,

Leonayd Haas,

#te boeH AT

Herbert Heas,

»
Hovants Attys.
STATE OF GEORGIA,

' Fulton County.
4____“_____!1191e_the;undo;o%gned—persontiiy—upp!arUG‘EGO‘vi’FTiHE{_ibafAﬁ
| deposes and says that the facts stated in the above and foregoing
motion are just and true as they stand stated.

. , Leo. M. Frank.
Sworn to & subsoribed before me,
this April 15, 1814. ,
Wontefiore Belig,
Notary fpblionrultpn County, Ga.
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Read and oonsidered. It appearing to the court that notice |
f of the above and foregoing extraordinary motion for new trial |
| has been given to the opposite party ms:provided by law, as set
f up in section 1091 of the Penal Code, it is considered, ordered
and adjudged that thise above aﬁa foregoing motion for new trial
' be filed and made part of the record in the case of the State
g Ve. Leo ¥, Frank, peéakng in Fulton Buperior Court.

i

Lot the State of Georgiam, through the Solicitor General, show
‘cause before me on the 33 day of April 1914, why the above
* and foregoing motion for new trial should not be granted upon

each and all of the grounds therein stated; and in the meantime

PP Rt e

" it ie further oconsidered ordered and adjudged that said motion
may be amended at any time before the aotual hearing that the
present sentence heretofore imposed upon Frank be and the same

is horaby stayed and luporoéded until other and further order
of thie court.
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Benj. H. Hill,
Judge Be. Co Ao Co

i,Due and legal sexrvice of ths within motion and order thereon .
f_horoby acknomledged, ocopy received.This 18 day of April, 1914,
1 ' ~ I. A. Stephens, .
| ' = Hugh ¥. Dorsey,
~ Sol. Gen'l.

i The recitals of fact in each ground of the foregoing motion.

. are hereby approved as true and correot.

" ¥ay 9th 1914.

{ I

N Benj. H. BHill,
? Judge S« Co Ao C. —
"TFiled in office this the 16th day of April, 1814, at 11 A. ¥.
{ ) ‘ John H.-Jones, D. Olk, '

]
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(1t AVENDED NOTTION,)

GEORGIA, FULTON COUNTY.
" And now ocomes the defendant, Leo M. Frank; and amends his ex3
raordinary motion for a new trial; and for amendment says:

(é). Because. of the newly discovered evidence, of J. W,
Boozer, which in substance 1s that, while collecting for,
Patriok & Thompeon one of his acoounts was against Jim Conley, n$w
in jail, and connected with the Nary Phagan murder. 7

On April 26th 1913, he was unable t0 get to the pencil
factory by 1:30 o'clock in the afternoon, it being his custom ¢
20 .t0 the pencil factory each Saturday by that time and get the
dollar, but he did not colleot at the factory that day; However
on the afternoon of April 36th, 1913, after 4 o'clock in the
afternoon, as near as deponent oan recollect about 4:15 O'cloock
and oertainly somewhere between 4 and 4:30 o'clook on saturday
afternoon, on April 26th, 1913, thk said Boozer ocame upon and
met up with JT&‘CoﬁIey_bﬁm?etere street near Castleberry street;,
phat he knows Jim Conley well, and that Jim Conley was, on the l
afternnon of April 26th, 1913, between 4 and 4;30 o'clock on
said Peters gtreet, and saild Boozer came upon him; said Jim Con-~
ley was standing leaning up agaiﬁst‘a peoles, and then and fhere
Boozer‘qu Conley.apoke toggaqijtﬁefji§ng,h§q a brief conversa-—
‘tion; that he asked Jim‘conley for his weekly payment of a dol-
lar on his watch,”and that Conley told him that deponent could

. get the money from ¥r. Frank, and that Conley asked said BoozeT
whether he had been by the factory for the dollar.

“{b). That he did not tell these facts to any one at the time

nor immediately after the Uary Phagan murder, ~but that dur;;g__ﬁﬁ

“Eﬁé‘ﬁEﬁ?ﬂ_of July, and.to the best of his recolleotion, he
did tell these facts to Solicitor Dorsey, that he did not tell
any of lawyers of Leo M, Frank. - : -— A
(c). That the above ‘stated teetimony 1s material for the
reason that Jim‘Conley was the main witness for the State, --.

teatifying that he had an agreemsnt with'Leo ¥. Frank %o

return to the faotory and deatroy the ooxpse of rary Phagan' but




-—about 3 o'clock he went to his.home, some distance from the
factory went to sleep and forgot to come back to the factory;

g that he remained at%&ome'hhtil about 6 o'clock went out a ‘whilf

E and then retutned\&hd spent the night at home.,

' (d). That this testimony shows that Jim Conley was on

‘i Peters atreet between 4 and 4:30 o'clook. -

(¢)+ That this testimony was not known at the trial, nor

until after the overruling of the motion for a new trial, nor

of his counsel. -

!
i until the 7th day of April, 1914, by Leo ¥. Frank or by either
l
|

(f). Neither Leo ¥. Frank, nor his counsel, had any opport =

unity to know this, nor had they heard, nor had apny reason to
suppose that the witnese J. W. Boozer, had seen Conley, at the

|
' time and place above stated.

(g)» This evidence is material and ought, 1f a new trial be
granted ., to cause a different verdict to be rendered upon the

trialagainst Leo ¥. Frank.

I
1
|
I
|
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|

R« R+ Arnold,
Rosser and Brandon,
Leonard Haas,

Herbert J. Haas.

STATE OF GEORGIA,
'FULTON COUNTY..

_ Before Ehqﬁgndg;aignad;ﬂpersbnai&y%aymmared’Eeo’NT‘?rank;_ﬁﬂg
'upogjdggﬁrdeposea and'éaysgfhat the facts stated in the above
and foregoing amended motion for a new trial are Just and true
and As stated.

- ' ‘ Leo. ¥. Frank,

Sworn to and subscribed before me, —

| this the 23 day of April, 1914.
———— | CvW. Burks, | 2 .

| Amendment allowed and ordered filed. April 33, 1914.
| | . B. H. Hill, _
|‘ _— ‘. E o Judge SOICQ A Co

i Filed in office this the 4th day of Way, 19l4.

John H. Jones, D..Clk.
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(3*d A¥ENDXEKT TO WOTTIDON.)

GEORGIA, FULTON COUNTY. ) .y
Now oomes Leo ¥. Frank and amends his extraordinary motion
for new trial: - 5 -

Further amending said extraordinary motion for new trial
movant says that a new trial should be granted him because of the
material faots set forth in the affidavit of ¥rs. ¥aud Bailey,
said ¥re. Vaud Bailey $estifying that on April 36th, 1913,
she was living at 353 Humphries street in Atlanta, Ga., that ak
- 11 o'clock in the morning or a fow minutes after that time, she
boarded a Sfewart,Street Car and left the eame at Forsyth and
Mitchell streets; that-her mothexr Wrs. vay'éarrett was with her J

and after leaving the car, they both walked together to-the -

store of Alverson Brothers located on’ Forsythlatreet near ¥itchell
street, at which time the witness believes was about 11:30 o'clo k i
in the morning. When they reached Alverson's store that witness! ‘
mother left her at the store to go to the Penoil faotofy, promist
" ing to come Tight back; that after waiting at the store for abou
ten minftites, witness decided to waik towards the Pencil Factory
to meet her mother; <that at arriving at the factory, the
witness, in as muo@ﬂgq_ggg_gig,ggﬁ_msex_hex—m9$her—entered—thé‘
‘faAtory énd went to the second floor nearthe time clocks,
‘one of whioch registered fifteen minutes to twelve and the other
showéd thirteen-minutes to-twelve; that when the witness reached|
avpoint opposite the time clooks there was bresent Leo W.
Frank, a lady‘étenographef, Corinthia Hall, Emma Clark Freeman,
Arthur White and Wre Arthur White. That Emma Clark Freemen aske :
.¥r. Fraak—if-she could use the telephone,'wheregﬁonT;;é.ﬁkff{;_ol,d,h_~
‘that she oould use the 'ﬁhqne, and éfter a short talk on the
phone, both Vrs. Freemen and Wiss Hall left the factory.and
‘ -the witness did not see then any mo;g_jﬁgjﬂda¥+~£h&t{&a&%r&i%ura
| Freemen and Wiss Hall left the faotory and while Arthur whit; ﬁn?'
his wife were standing ‘at the foot qf the stepe 1eading'up,§99__
~ the third floor from the second floor, where they wirg”iHJGSﬁ_

"Vé&eation,‘ﬁhat the witness's mother came down the steps referred

to qﬁd_when she saw doppﬁenféaggnding"near the time 6looks the'
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mother sald: "I thought I'left you at Alverson's store," and
witness :epl{ed that she was tried waiting and told her mother

| _ %o hurry and gét out with her. Witness's mother told her ‘she had
to go back to the fourth floor to get a package and would be
back as‘ﬁuiokly as poseible. Witness says she was angry and |
vexed with her mother for keeping her detained and she and her
mother talked for-éeve{al minutes and whenAwitness and her
mother finisheh talking, witness's mother went up ?he stairs; An'

thur White also went up the same stairway and Mrs White left

the factory. Witness says that when she was again left alone, sh
notioced that the lady that she had supposed to be the stenographer,
was gone and she did not see her any more, and witness thinks sh

must have left the factory while she, witness, was talimg with her

PR e - AP e
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mother. Witness says that at about ten (10) or twelve (13) minutes

>

after twelve (13) o'clock noon, she saw & young girl come up
the stairs and walk into-W¥r. Frank's office and that she paid

very little attention to the girl's face, and that after re-

.g‘
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¢

maining in VYr. Frank's office some three or four minutes, the

s )

grial went out of ¥r. Frank's office and passed on down the
stairway that 10& to the firet floor. Witness says the girl
has on an attractive d}ess whioh she thinhs was between pink
and lavender coloyr and—_- that the—dress was Bhort and the girl 'I .
was evidently young and that she was heavily built; and witness
says the girl passed right on down the stairway that led to
the firat floor, and witness says she did not ses the girl
again. Witness says that just as the girl left the_building,
she saw ¥r. Frank in the outer room of his office and saw him-
disappear;intq his private office where deponent could not and
; —did‘hot‘see_bim'again.;ﬁ;}péao_ﬁaﬁé that in about £ive minutes-
after the girl referred to left the factory, deponent's mother
came @own the stairs and she and witness 1eft.the>féotbry. Withe-'A
says that when khe reached the bottom of the staire. Lemmie |

»

Quinn was going up the stairs very fast and witness said "howdy"

“t0 ¥rs Quinn and ¥r. Quinn nodded but did not speak.
' Witness further days that she and her\ mother then went to

nI‘EIFUﬁTE‘EfGEe fe to use their'phone and oall ur. w. B, Newoomb who
_works. at the Swift Soap works, whioh vas then botween twenty fivp

#6
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. —was conducting, but that ¥r. Dorsey wanted to get from her

(25) and thirty (30) minutes after twelve (13) o'clock noon, wher
she reached the store, the reason for knowing that it was about
that time being because the Swift Soap company 4o not pormit
their employees to use the 'phone after twelve thirty (13:30)
o'clock, and witness knows that éhe was Just in time because

she had only a moment or two to talk to ¥r. Newoomb.

Witness further says that when she entered the Pencil faotory
that day, Jim Conley wae sitting on a box between the stairway
and the elevator on the first floor. Witnees Bays that she
would not have noticed Conxgy but fo: the fact that he made &
noise with his foot against.the box upon which he was sitting
which attracted her attention and caused her to look up and ses

-himo

Witness says that she has made an affidavit to ¥r. Hugh
Dorsey and further eays that if Nr. Dorsey had treated her
properly and had not abused her and cut off her story and inter
rupted hervoontinuously, she woulu have told him exactly the
s8me state of facts that she has outlined and desoribed in this
affidavit. Witness says that she wanted to tell‘wf. Dorsey all
she knew that might throw light on the investigation that he

axidenaa_oﬁ_ooﬁd&%&onﬂ—thut*were—nes—the~1aots, on aocount of

whioh she got mad with ¥r. Dorsey and with his methods.
Witness further says that it.was verywevidént that Nr. =

Dorsey became angry with witness, the result being that he took

only aAahort.affidavit from her, and witness says that Mr. Dor-

sey had her Eo oonfuagd_aé the,ﬁiﬁeﬁthat“ahe oanqot at this

time recall just what ¥xr. Dorsey put in the affidavit which he

-te0k -from her; and witnees left hig‘off%oe and has not seen ﬂim

o,

o

sinoé.
Witness further says that she makes this statement of hex own

free will and accord and without ahy promise of rewérd of.aﬁyff“

kind from any person. i ' A
Bovant submits_that the foregoing evidence is very materialruA—

and vital and that the same.would_probabli produce a different

result upon another trial of said caee. Movant says phatmupon,thi '
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trial of-said-oase, the state insisted that Leo ¥. Frank oarried
. the deceased, Vary Phagan, back to the metal room in the rear
of the factory agil killed ner, whereas the testimony of this
witness shows that the said Mary Phagn went into said Frank's
office and came out and that when she oame out and went down
the steps, that Frank was etill in his office. Wovant furthe;
'_ahowe that said testimony completely repudiates the evidence of
the negro Jim Conley and corroboates to the fullest extent the
testimony of the witness Lemmie Quinn, and .shows that it would
have been a physical impossibility for Frank to have taken Mary
Phgan baock to the metal room and killed her at the time the state
claimed, to-wit: somewhere between' twelve (123) anqﬂtwélve ‘
five (12:05) o'cloock. Wovant shows that this evidence was
never discovered until after his motion for new trial was over
ruled, that he exeroised all diligence to asgerbaln K11 bhe
facts in conneotion with his case and that the witness never
disclosed to either movant or his counsel or to anybody on his
behalf what she would testify %o until the present moment.
Kovant further says that a new trial should be granted him
because of the testimony of Krs. Nay Barrett:as set forth .in
her affidavit wmade in this o&se, the said Wrs. Vay Barrett
testifying that the faots stated by ¥rs. Maud Bailey, wherever
f the same gg}gggg4§9;ﬁb9kééid;uay—aarxe$%f—&ro—true;*the—importan(‘
T of the testimony of the eaid Veud Bailey having been hereinbefors
set forth-in the ground immediately ﬁreoeding;;ﬁnd the testimony
of Way Barrett is newly disoovered as well as the testimony of
¥aud Bailey and the same.is important and wéuld produce a diffexrd
ent result upon another trial. \

The testimony above set out oonetitq}ea such an extraordinary

state of facts and 91r0qm§tanoee‘ae would justify and demand a

new- trial. :

¥ovant further states that he had no information or knowledige
that the said Maud Eailey or May Barrett knew or would teéﬁify
to il befowe wentionsd facts-untll yhe date of eaid affidavit s,
nor did his oounsel know of same, Kovant states that he oould ﬁol .
have asoertained the same by any boseibility, because movant was

| igaorant of the faot that the eaid affiants knew and would

A
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testify to the facts above set out, and neither movant not his

counsel ocould have discovered the same by the exercise of due
diligepoe. . ‘
Rosser and Brandoﬁ, B
. Leanord Haas,
H. J. Haas,

R+ R+ Arnold,

v " Attys. for Movant.
GEORGIA, FULTOﬁ COUNTY.

Personally appeared Leo V. Frank; who upon oath deposss and
says that the facts in the above and forego?gg amehdment for new
trial are just and true as they stand.

Leo M. Frank,
8worn to and subsoribed before me,
this 84th, day of April, 1914.
C. W. Burkse,
 N. P. Fulton Co., Ga.

\

State of Georgia, In Fulton Superior Court,
Vve. Conviotion of Wurder. |

0

-Leo ¥. Frank. Extraordinary motion for New Trial

_ "~ at March Term, 1914.
GEORGIA,~FULTON GOUNTY. |

Pereonaliyecame before the undersigned attesting offio;r,

Leo ¥. Frank, who upon oath says that neither at his original
trial, nor at the, time of making his originai“ﬁbtion for new

_trial, nor at the time the same wase overruled, did he have
any9knowledge of the, faots testified to by Mrs. ¥aude Bailey

- or Mrs}_Vay Barrett, as eet forth in their affidavits made in
this case. Affiant, from. Tuesday April 29th, 1913, has been in

prison, and has been-urable to go out and investigate the

'Li;evidencé”offhie'oase,'and"has‘been oompelled to rely .upon

others to do th# work for him, He exercised all possible

~diligencs, uﬁdex the oiroumstances, to ascertain all faots

'whiohfthro!}hny-lighffubon-;Es’iruthuot_themohargpfggggfqtﬂhim,
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Leopold Haas Jr.

——

but had no knowledge of the faots testified to in thesse affidavtf.

Leo V. Frank,
S8worn to and subsnribed before me,

this 23rd day of April, 1914.

N. P. Fulton County, Ga.
(N. P. Seal.)

This amendment is hereby allowed and ordered filed.
This April .34th, 1914.
Benj. H. Hill,
T ' Judge S« Co As Co
Filed in offide this the 4th day of WMay, 1014.
John H. Jones, D. Clk. V
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(ORDER OF WNAY §th, 1914, )

The reoitals of facts contained in the grounds of the fore ;

-going motion for new trial are hereby approved as true.
This 9th day of Méy, 191 4.
B, H. Hill,
Judge S+ C.A. C.




 for new trial based on affidavits of Ragedale and Barber is ,

.

(ORDER STRIXKING 3nd AVENDED ¥OTION

| . . Upon motion of the defenddnts oounsel the amended motion
'herewith stricken from the files of this Oourt. A
This 38tk day of April 1914.
| Let the original affidavits made by Ragsdale and Barber
 referred to in the petition be filed in the Olerk's Office.
| " Beny. H. Bill,

Judge 8. C. Ae Co

\
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(4th A ¥ E N

' STATE OF GEORGIA

Fulton Superlar Oou'rt
VS

: " Extraordinary Motion for new'trial.
LEO M, PRANK, .

And now somes the defendent , Leo hi. Frank, snd emends

N

—

his extraordinary motion heretofore meade in said ocase, and for
amendment says: '

I: A new trial ought to be granted in this ocase be-

. osuse of the newly discovered evidenoe of one 4nnie Maude Carter,

which newly discovered evidence 1is set out_and appears in her
_ é%davit, which is hereto atteohed and ma rked Exhibit 4, sald
evidence fully asppearing 1in her sald affidavit, end said affidavit
~being made a part and parcel of this motion for new trial. The
féots and oircumstonces in this affidsvit set out, which is the
newly discovered evidence of Annie Maude Carter were unimown to
this movant at thé date of his trial end 6t the date of the over;

~ruling of his motion for new trisl and was not known to him until

this date.
This movant daid not know this Annie Maqde Carter and had

never heard of her until she made the affidavit hereto attached
marked Exhibit A.

B Thig movant shows that M_ﬂlﬂenae_is_mateual—t%

oaae of tbis movant for the reason that upon his trisl before

the jury the main witness arainst him was J ames Conley, who

testified that he watohed during the time that the sald movant

~ was in oommunication with Mery Phagan and that after Mary Phagan

" hed been ¥illed this Tovent called the said Jemes-Conley to the

second floor of the faotory and engaged him, the sald Copley, to -

aid ~th.i.ls-mQ_van‘t; in bh.é, o'ono‘ealment. of the body of Mery Phagen. —

S This newly discovered evidence, Exhiblit A hereto at-.

tached, shows that the murderer of Mery Phegan wes the said Jemes |

Gonley-end that this movent was not the murderer of the s aid'Méry, i“

Phagan. ) ’ ’ . i i' ..‘_ . -A - i AV .

. Phe feots and siroumstances of said Exhibit A, hereto ik

atiaohed are euoh ex‘t%\raordinary faots and oircumstanoas as would .;"

$ 3
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Jubtify and demend & new trial, and if introduced before a Jury
- would produoe a verdlet of acquitéal for this movant. This
movent shows that these facts set out in thibit A were not known
- to this movant or to meant's counsel until the:date.of soid af~
fidavit and could not by any possibility have been discovered either
by thls movent or movant's oounsel, for the reasons sbove set
forth. '
- - o E " (Signed) L. Z. Rosser |
Morris Brandon
"He J, Heas
— ’ ' Leonard Hoas

— : Reuben R, Arnold

Aftornqys for Leo M.Frank.

P SIS BN L YT T e




EXHIBIT "An

STATE OF GEORGIA, VS. LEO V.-FRANK.
Extraordinary motion for a new trial.

In Fulton Sunerior Court, Varch Term 1914.

Personally apreared Annie Waude Carter of 88-1/2 West Linden-.
Ave., who on oath says, that about October 7th 1913, I was
locked up in the Fulton County jail where I saw Jim Conley.
I first met Jim Conley in the Court House in November 1913,
at the time I was sentenced to jéil. After I was sentenced I
was wel}ﬂaquuinteﬁ-with'Qqnley.and knew him well for four months
straight in jail. I talked daily with him about all his affairs
and I asked him if he was guilty or not; and he first told me

0, that he was innocent; that God above alone knows who did

" .
the murder, and I said if you are not Huilty, why should you -

1Y
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worry so, and he told md\Qe was 80 near guilty, he felt lost;

that he had lost all hope. During December 1913, we were very

-

S

. - good friends in jall, he had all confidence in°me, he would tell

ek

me his secrets and of course I would listen. He again told me
he didn't know any thing éiout Yary Fagans murder and then I
, told him if that was so, he ought to prove up his « oharaoter,
».'T_&Kring Christmas week I was talking with him in his ge 211 and he
- said he would tell me the whole truth about it. I ggked him
why he walted 80 long: He said" If I tell you will Qou marry me"
and I told him yes. He then toid me that he really did the mur-
der of Uarﬁ_ggggggifggygxggg it was so plainly shown on ¥r.
Frank that he let it go that‘way: That him and ¥r. Frank both
nad conneotion with the girl, but then he immediately oon
'fgquéedvthat_géAlied, when he said that ¥r. Frank qéd oonnectior
with the éirl; and said that he had done it all aléne by ﬂimsaLL
He bAgged me never. o say anything about this. He sa;d'hb‘first
choked her and after ahe wes unoonoieus he had conneotion
with her, and she being young and never having hadAanybody, he =
' .had to tear her privatea. He aaid he wae 3itt1ng on & box in

the Faoory when' the girl oame doun, that he told hp! aome

-
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one had dalled her, that she turned back and he then struck her

with his fist, knocking her down and draggéa/hez back where they

put rubbers on pencils: That finding Vr. Frank absent, he drop-
ped her through the hole; that he then took her around by the
furhaoe starting to put her in the furnace but his concience
wouldn't let him; that he put her down there to make people
believe Newt Lee did it; that aftérwards hs fouﬁd a plece of
‘blank paper, tears it in two, picks 'up a pencil, and puts the
paper on the ¢sllar door and writes the notes; that he first
took the notes and put them in her bosom, then he took them out
and laid them by her side. That he then took a thing they use o
open boxes ~ith and pulled the staple ouglgf;ﬁygﬂpack door, and
went—out” the dBof,—Eoing7ové£4;;.B;oad street to get a glass of
beer, that he went bkack to the Factory to make people believe
that he was innocent, but that the truth must come to light;

that we went to save Wr. Frank by saying he hslped move the body

A
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but that he knew that that wouldn't work. That afterwards he

went and got drunk, went home and started to leave town but

- T

that he knew that that wouldn't do, so he stayed here to show
that he wasn't guiity. He begged me not to say anything about -
this, that he wanted to serve his twelve months s0 that he
would ,Ei&@,iwwwmﬁmuw‘mﬁ"kf
and marry some white woman around Cincinnati.
He also told me that he kept the money he found in the purse :
- but gave the purse to a negro child. While I was in his Company
he asked me to be with him and I tol# him no, that that was
| what got him in jail there. He asked me that twice in my presence
7 He asked me that several times in letters he wrote me, but I sim-
_rg;x_qggt_&hn_lﬂxxexs—bae%~%o—him;-nvt oaring to be in his Com =
pany anymore. He wrote me that he had a big hard thing waitting
for me and thét T hadvalbig fat ass, and he wanted to get it
-dowﬂ to natural eizp. I have not got.the letters. I give them
' baok to him myself. I have not ‘told this before, pecause I
| “only got outi.oédaari-l ‘Narch 9th, 71914, but I want to tell the
# -whole truth about what”hej’jold'me while in:3a11 and I an willa

ing to take the witness stand‘'and swear to thie at any time. I

have not beeh given any monsy or §nything elas to make this .. -

oL °
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statement and I have not been promieed anything and don't ask
anything to make this statement. I am eimply telling the truth
of my own free will.

Detsotives Langford, Chewing and Sturdevant took a statement

from me today. I did not tell them all that I am telling here

because I knew they were trying to get things to favor Conley
and I knew he was guilty, and that what I knew wouldn't help
him but would break his neck. Chief Langford also asked me if
Conley used his mouth on me a=d I didn't say anytiing.

'Aa to.how I come to make gnis statement, when I wag down
at 'the station house today and the Detectives asked me all
those questions, I knew what they were trying to do; that they
wore trying fo help Conley, and so I went right from the station

house. to Wr. Jake Jacobs on Decatur street and told him

sverything that had happened, and he then told me that I ought

»
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to make a statement about it and that_is how I come to make this

statement.

g:
¢
b

Annie Waude Carter.

Sworn to and subsoribed to

SR AN
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<.

"before me this 33rd, day of April 1914.
J. 0. Knight,

Notary Public, Fulton"County, Georgia.
(N. P. éeaii) ' ‘

v
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"GEORGTA
FULION COUNTY.

~ STATE OF GEORGIA ) :
A * Fulton Superior Court

VS )

(

)

. Extreordinary motion “por new trial.

et

LEO M. FRANK.

Before the undersigned, peraonaily appeored Leo M. Frank,
who upon oath deposes end says that the facte in the sbove
. end foregoing amendment for new trial ‘are just and true, as

they stand stated.

(Signed) Leo M, Frank .

Sworn to and subsoribed before me : —-
this 23rd day of April, 1914.

(Signed) 0. W. Burke,
Notary Public, Fulton County, Ga.
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GBORGTIA _ _

TULTON BOUNTY.

- STATE OF GEORGIA :
- Fulton Superlior Court

VS,

)
§
: { Extreordinaxy motion for new trial,

LEO M. FRANK.

Personally appeared Leo s Frank, who upon oath deposes
" and states that the faots met out and sworn to in Exhibit A here-~
to attached were wnlmown to depoment at the time of his trisl
beforefhe Jury in Fulton OountQ. Georgia, and were unknown to
this deponent until the dete of sald Exhibit A; that he didmnot
know the facts and circumstances set out in Exhibit A until the
. Qate of sald Exhibit A snd could not possibly have known %he
' some. by the. exercise o -any manner of dlligences '
(Signed) Leo M. Frank.

Sworn to and subsoribed before me
this 23rd day of April, 19i4.

(Signed) CeW.Burke, -
Notery Public,Fulton County ,Ga.,
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STATE OF GEORGIA
vs.
- LEQ M, FRANK.,

Fulton Superior Court
Extraordinery Motion for New Trial,

G EORGIA = S — sl
FULTON COUNTY, :

]

Persohally appeared R. R. Arnold, Morris Brandon,
L . .
‘Herbert J. Haas, Leonerd Hess and L. Z. Rosser, who upon oath
depose and s tate that they did not, &t the date of the trial, nor

unt il after the Supreme Court had affifmed the oase of Leo lle

Frank have any knowledge of the faocts and circumstances sét out

in Exhibit A, hereto attached; that these deponanfs, except -

- Morris Brendon, who did not have active control of the oase,'and

whose firm was represented by L. Z. Rosser, made diligent seaxch
to find out all about the oconneotiaon of James Conle; with the _
murder of Mary Phagan, and these deponents and neither of thah hed
any kﬂowledge of.any of the facts and circumstances sgt out -in

Exhibit A, hereto attached,at thed ate of the triasl of Leo M.

- . FPrank, nor until the date of Exhibit 4, hereto.attached. These

» depbn&nts knew nothing about the facts set out in Exhibit A

hereto attached, nor could they possibly havd’known the same by the

exercise of any manner of diligence.

(Signed) LeZeRosser,
RWR oAl_'nold

Leonard Haaes
Herbert J.Hass

Morris Braﬁdon

" Sworn to and subsoribed before me

110080 004 2. 5

. MkrxyxRakitex Rt tonx S
this 23rd dsy of April, 1914,

(Signed) ILeo Strauss,

Notary Public Tulton ﬁOuﬂ—ty—G&—.

’This amendment allowed and ordered filed this April 84th 1914.

(Signed) B,H.H1ll,
. - e u&gar57€11r
Filed in office this the 38th day of April, 1914.

'F NQ Myere, De Clke
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(ORDER OF WAY 9th, 1914, )
The reoitals of faot contained in the %ounds of the foregoing
motion for new trial-are hereby approved as true.

This 9th day of Fay, 1914.

B. Ho. Hill, Judge.sf Ce A« Co»
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(Sth AMENDKENT T0 ¥O0TION,)

GEORGIA, FULTON COUNTY,

And now comes the movant, the defeéndant in the above stated
cause, Leo M.VFrank, and amends his extraordinary motion for

, . new trial, and for ocause of amendment says:

s

l-a. Because of the newly dlscovered evidence of Georgia Denhd
: ‘ i s
‘ ~which evidenoe 8o newly discovered is hereunto set .out-in an af-

fidavit hereto attached and marked Exhibit A,

P o e

The movent hereto, Leo ¥. Frank, did not, at the date of the

original triel nor at the dave when his motion for new trial

LT CD

»

was overruled, know of the facts in said Exhibit A set out; nor
did he know that Georgis Denham would make an affidavit as set

out and shown by said affidavit; nor did he have any reason

¢
1
i

Y
“to know, nor any means by which he could " know, that Georgia
Denham knew and would testify to the facte set out in said
kxhibit A,

o bied Y

Said testimony, in said Exhibit A set out, is of the highest
importance to this wmovant. Jim Conley one of the main witnesses
against this movant, upon movantletrisl; testifisdthat he
wag- engaged by Frank to move the body of WVary Phagan‘from the

| metal room of the pencil factory down to the basement.
¥ovant denied, on said trial. that ¥ary Phagan was killed
in the metal room and that -Conley, through ¥ovant's instigation
" oarried the body from the metal room to the basement, but con-

ended through his counsel that Conley, himself, was the slayer

of 1 the littlegirl, and that the wounde end bruises upon the -

t 1ittle girl's body was made by Conley and not by movant. *
1 The witnees Conley admitted the washing of the éhirt, ae in
aid affidavit tgggliied-to, but alleged that the apparant IS
;Tdﬂ stains on the shirt were rust stains, X ” s
= ¥ovant did not know, and had no opportuhity—to—know*‘fﬁ‘f_-“‘J
7 thie witnbee, Georgila Denham, would.testify that Conley told

wher~4;h&-t—trhe—s‘bains—upon—the shirt‘ﬁéfé'blood stains and not—=

éz
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. ruet stains and that said stain were in fact blood stainse.

Thia testimony of Georgie Denham, unknown to the movant as

aforesaid, shows that the stains upon the shirt were not rust
staine’but»nere-blood étaine, and strongly enforces and fortifies
the position of this movant that Conley was the slayer of Mary

Phagan and that, in the slaying, he was‘etained with Mary Phagan
blood. Wovant affirms that this testimony was likewise unknown t

his oounsel at the date of the original trial and at the date

it

when the motion for new trial was overruled, and the fect that

1t is 80 n wly discovered until it only came %o their attention

on the, date of the affidavit of said Exhibit A,

A

Movant further shows that this testimony is material, and pre-,

e sl

sents such an extraordinary set of oiroumstances as would

-,

>3

and should produce a different verdict upon another trial. -
1-D. Because o0f the newly discovered mvidence of the witness
|
Annie Waud Carter, which evidence is 80 newly-discovered that

|
it is hereunto eet out. in an affidavit, whioh is hereto attached:

i
h
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and marked Exhibit C. * l r

e

Kovant showe that, when the body of Nary Phagan was discoverqé
in the basement of the penoil faotory, there was disocovered, 1y1r
near thereto, certain notes, introduced in evidence by the State|

whioh the negro Conley testified were-written by himeelf, but at]

the direction and dictation of this movant.
The witness Conley further testified that he could not
read and write good; €hat he oould not read a newspaper through.| . -
that he tried and found that he oould not; and that there were
little letter like "dis and dat" that he oould ggad, but the
other thinge'he-oould not understand.,

—fg———-———~The—stata'oontended_tﬁat a portion of the words of the notes, |

eapeoiully the word "did" and the word "negro" showed that

1{ Conley was not the real author of- the notes; but that moavnt

' wag, contending that if the negre had vritten the notes, he

" would have uoed'the word "done" instead of "did" and the
-word-*ntggur"‘insﬁea& of "negro" It was further oontend;d_pim

“the - State’ that the7begro would not, immediately after murdering

—the girl, sorawl, out with great paine the notea, and that

é3




X R

e

o

-,
ES

the notes themaelvesiehowed#that they_weré conoeived by a

white man. o ' - .

“ The letters, newly discovered and hereto set out as a bart

and parcel of said Exhibit C, hereto atq§ohed, shovw therein

the same words, the same spelling, and the sameé style of
oomposition as appears in the notes found near the child's bodyj

especially does it appear from these newly discovered letters

- that the negro Conley did use the word "did and did use the

. word "negro" inetead of the words "done and "nigger". Even in thr
very question of spelling, the notes hereto set out as a part .
and parcel of said-Exhibit T. show thse same character of spell-‘/
ing as is shown in the notes found near the little girl's body,”!
Especial attention is ocalled to the spelling of the word ﬁséif"
which is spelled in tha_notee found by the little girl's body a
vhich is spelled in the letteré hereto attached as a;pért of sadd
kxhibit C. as *® ", The number of letters hersto attached’alao

negatives the contention of the State and of the 'witness Conley

X

A

4
“
.ﬁ,

4
%
%
S
,L" .
[
¢

that he could only write with difficulty, and demonstrates that

o Sl E

he oould write with facility and that he wgs a chronio letter
writer. | . g
The original notes are set out in the brief of evidence
prepared in the motion for new trial, and the originals, themesl
“Ved, are here to the Court — '
Neither movant, nor his oognsel had any knowledge of the
“existance of these ietfara;aﬁ the time of the trial, nor at
the time his motion for new trial was overruled.
Indeed at neither of,&hid dates were these lettera in oxiktence.
The fact that thebévlettera'were,in existance beoame know to

this movant and his oounsel after the oase wae_gﬁﬁ}gggggpy_ihg

i.Supreme Court, and as a result thereof 1t has been O
phyeio@l impossibility that these-letters should become. known t

this movant or hie oounsel until too late to bring them to the

attention of the oourt, exoept_in-this extraordinary motion-for
new trial. ‘ -

. * : e

The discovery of these letters ie mg}gg}}l, and preeenbe‘euoh :
extraordinary 9e§;of facts and ciroumstances as would juéttfy*fﬁ..

grant of a new trial; an%smovant insiste that, with these




letters before the Court and jury, upon another trial, a verdict
would and should be rendered in his favor.

These letters are further material by reason of their substanc
they reek with the vilest filth and show that they were written
by- one with the most loathsome and perverted nature, whose -
teetimony was absolutely worthless; and whose depraved dispos-
“ition could be dependedlupon t0o murder this little girl.

The substance of these letterScorroborates ths ocontention
of movant and of his coﬁnael, that the dondition in which
the ‘girl's underolothes were found is the T6B01t 'of the work
of the negro Jim Conley, and of himtalone, the underclothes
téken from the body of Nary Phagan being in the following con-
dition: ?he ineide';;ﬁm of the drawers was cut, not with a .
sudden rip but deliberately, by one who must have taken his own
time in doing it. The cut began at the lowsr right log, continu-
ing up acroes the crotch and partially down the left leg. The dr-
awers, themselves, were extremely roomye. This left the little
girl fully exposed, with the exception of a knitted undershirt wqioh
fitted next to her skin and which adhered closeiy to the skin.
This knitted undershirt waes aiso cut, the cut starting on the 1e£

side, extending up about four or five inches, then extending &ac-

ross the shirt to the left side. There wag—;lso a cutiover one

of-the breats of the shirt, which exposed the left breast. The
_drawers; themselves, show thét tiey_were cut andrnot torn, agd,
1 at thevcrotch, it oan be seen where the knife slipped and the
material itself wasAcutc
The contention of the State waes not that Frank hadAdelibeiaté:_
ly deternined to murder the girl; but,-having soﬁght familiar{ty

e

with her, either natural or unnatural, -and-being: refused, he '

!
$
Tf*suddenly killed her to proteot himaelf.

; "The oondition of these olothes, as above outlined, shows tﬁé7
} murder not to be the act of an excited and unbalanced man, butby
the 1eiaure, ferocious oonduot of one poesesaed of an unn&tural .
“paasion, with time and opportunity to gratify it.

Thia movant shows that, had the nature of saild Conley , as

,exhibited in these letters, been known to the jury trying him.

bs-
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“they -would not have convioted this movant upon the testimony of
such a vile oreaturs.

¥ovant insists that these letters, introduced before a Jjury
4——upon another trial, should and would produce a verdict of amoquittal .

1-B. Because of the newly discovered evidence of Cora L. .
Leffew, whioh evidence éo newly discovered is hereunto set out
in an affidavit hereto attaohed\and marﬁéd Exhibit E.

Upon the originél trial of movant, the State contended that
Vary Phagan had been murdered in tke netal room of the second
floor of the factory and had been carried from that place by
.movant -and Jim Conley down the elevator and placei in the -
basemeqﬁ.kvovant and his counsel contended that Vary Phagan

was not killed on the second floor of the pencil factory, but on

the street floor thereof, by Jim Conley alone and thrown into

the basement. )

One BParrett testified, upon the trial that he found six or
eight strands of hair upon a lathe in the metal department of the.
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factory, not testifying as to whose hair 1t was.

" One of the witnesses for movant, upon cross examination, =

R el

testified that the hair found on the lathe b&gfhis man Barrett
looked like the hailr of Vary Phagan,,--

i
§

——um; ftheory’that‘varv‘Phagan wag killed in the metal aepartment, on

'3

One of the 3> State's atrong contention in support of its

the second floor of the factory, was the finding of this hair

L -upon the.léthe, which_thevState contended was the hair of Nary

I Pliagan. ' T -

i Thié newly discovered evidence, Exhibit E, Bhows that the

| hair found upon this lathe was not the hair of kary Phagan.,
This newly discovered evidence is material, and preaents euch
r—en—extraordinary state. of Tacts as ought to produoe a verdiot

| ot acquittal upon another trial.

Thie movant did not know at the date of hie trial nor until
after;the‘&ffirmanoe of his case by the Supreme Court, nor until
mhe<date.of the affidavit_ﬁxhibit E,that eﬁtd"Coga;L.fLéifgﬁf_;f

“Ynew or would testify to the facte set out in said Exhibit Ev -

[ vovant shows that his oouneel wa.s likewiae without knowledge,

a é &




until the date of said affidavit, Exhibit~ET—%haf"aaid core L.
‘Leffew would testify as in said-Exhibit E set out and could not

have ascertained such by exercising due diligence.

1-C. Because of the newly discovered evidence of Georgia
Denham, which evidence so newly discovered is hersunto set out in
an affidavit hereto attaohed and marked Exhibit D.

Upon the original trial of mbvant, the State contended that

Mary. Phagan had been murdered in the metal room of the second

floor of the factory and had been carried from that place by

mov o ; IS

and and Jim Conley down the elevator and placed in the basement.
Movant and his counsel contended that ¥ary Phagan was not

- killed on the second floor of the pencil factory, but on the

i —

stre et floor thersof, by Jim Conley alone, and thrown into the
basement . ' ) '
One Barrett teetified, upon the trial, that he foupd six
or elght strands éf hair upon a lathe in the netal department of
the factory, not testifying as to whose hair it was.
One of the witnesses for movant, upon crose examination, _
testified that the hair found on the iathg by this man Barrett

looked like the hair of Vary Phagan. T N

One of the State's strong contentions in support of ite theory
that Mary Phagan was—killed in the-wetal-department—on the
geoond floor of the factory, was the finding of this hair upon

the lathe, which the State contended was the hair of Wary Phagan
" Thie newly discovered evidence Exhibit F, shows that the
hair found upon this lathe wae not the halr of Vary Phagan. —
This newly discovered evidence is material, and presents
such an extraordinary state of facts: as_‘ogghf_ﬁg_g;gggggd_ ——
a verdiqt'bf:doduifiélfupon and;hei frial;* ‘

This movant did not know at the date of hig trial, nor until
after the affirmance of his ocase by the Supreme Court mor until |
the dafe of the dffidav;t Exhibit F, that said Georgia Denham .
knew'or mould teetify to the iaots,set out in said Exhibi%- Pv—

Uovant shows that his counsel was likewise without knowledge,

A\
until the date of said affidavit, Exhibit F, that sald

&7




* Denham would testify as in said affidavit set out, nor oould they
_have ascertained samé by exercise of due diligence.
l.~D. -Becaueé of the newly'dieoovered evidence of Cora Lavandqr
Laffew, which evidence 8o newly discovered is hereunto set out in
~an affidavit hereto attached and marked Exhiblt B.
The movant hereto, Leo M. Frank, did not, at the date of the
original trial, nor at the date when his motion for new trial
was overruled, know of the facts in saild Exhibit B set out; nor
did he know that said Cora Lavander Laffew would make an affidavi
as set out and shown by said affidavit, nor did he have any
-reason-to know,. nor any-means-by which he could know, that Cora
Lavander Laffew knew and would testify to the facts set out in
said Exhivit B. '
Said testimony, in said Exhibit B, set out, is of the highest
improtanoe'to this movant. Jim Conley, one of the main witnesses
ag&inat this movant, upon movant's trial, testified that he was

engaged by Frank to move the body of Vary Phagan from the metal

room of the percil factory down to the basement.

¥ovant denied, on said trial, that Vary Phagan was killed in
the metal rooﬁ and that Conley, through movant's iqstigation,
oarried the body from the metal room to the basement, but
contended through his couns el thét Conley himself, was the
slayer of*the—ttttle—girl, and that the wounds and bruises upon

the 1ittle girl's body was made by Conley and not by movant.

. The witness Conley admitted the washing of the shirt, as in
said affidavit testified to, but alleged thgt the apparent
staine on the shirt were rust staines.

Wovant did not know, and had no opportunity to know, that this
. witneéss Cora Lavender Leffew would ;eetify-that Conley told_?g;_ B
i that—the=34aine Upon the BhiTt were blood stalis and not
| rust etains, and_that said stains were in faot blood stains.
' This teatimony of Cora Lavender, unknown .to thé hovant as

aforesaid; shows that the stains upon the shirt were not rust

etains, but blood stains, and strongly enforces and fortifies th%

_ﬁasition of thié movant “that Conley was the slayer of lWary :
Phagan and that, in the slaying, he was stained with ¥Vary
Phagan'a blood. Movant affirme that this testimony was 1ikewiae~

by .




NP ST N e

~ "~ unknown to hie counsel at the date of the
original  trial and af the date when the motion for new trial
_-was overruled, and the faot that it is so newly discovered until
it only came to their attention .on the date of the affidavit of
saidlExhibit B and could not have been discovered by exercise
of due diligence. _ N -
Movant further shows that this testimony ie material, and
preaenté such an extraordinary set of circumstances as would

and should produce a different verdiot upon another trial,

Rosser and Brandon,

R« R ArnOid,

Leanoxd Haas,

P e ] e

Herburt J. Haas.

Attys . for Deft.

»
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State of Georgia, 0. No;_Fulton Superior Court
Ve, _ — (). Conviotion of Murder, July Term, 19

X
"
¢
:

Leo M. Frank. (). <E§j;gordinar& ¥otion for New Trial

[
N B = "
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GEQRGTIA,
FULTON GOUNTY.
Before the undersigned, perdonally appeared Morris BrandoJ

R+ R. Arnold, Leonard Haae, Herbert J. Haas, and-L- 2. Rosser, -
__each of whom deposes and says as followss— —
‘That they, nor neither of them, until the date of Exhibits A,
B,D?L. atteohed to the—amenaed=extraordtnary‘mvttﬁﬁ‘fci new tr}al‘
this day allowod did not know of the factes set out in said Exhibits

A,B,D and E. : R -
Deponenta Arnold Rosser and Herbert J. Hame, who had aotual‘

4hA%se~ef-%he-oas0‘—1hems;;!gngﬁﬁzjzizuuLIaoxozy—ana_maae—a———»-"
personal examination of ‘the employees of the faotory, seeking-

to see each and all of the aaid empioyeea; and thue; sesking
'amOQg,the employees of the faotory, they did not discover and
d1d not' know until the date of eaid Exhibite A,B,D and E,

1

'that “Geo rgla Debhham and Cora L. Larfew ‘knew dﬂ%\{aote set out 11;

said Exhibite A,B,D and E.

_‘ é7
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Deponents, nor neither of them, did not know of the existenos

_,_

| trial and marked Exhibit "C", until after the case of Leo ¥.

o the Letters attached to the affidavit of Annie Vaud Carter,

which is attached to the amended extraordinary motion for new

Frank had been affirmed by the Supreme Court. That deponents
dié not know of the existance of these letters, nor could -
they have known of them by the exercise of any diligenoce.
L+ -2.Roaser,
Morris Brandon; —  —
Herbert J. Haas, "i
" Leanord Haas,

_ i S Rs+ R+ Arnold.

Sworn—to &mfvuhmnﬁt@&ﬁ%fﬁﬁfhe,‘ _ S
this 1st day of Vay, 1914,

B. H. Hill

Judge S+ Cs A« C,

EXHIBIT A.
GEORGIA, FULTON COUNTY

State of Georgia, Fulton Superior Court.
Vs, Extraordinary Wotion for Newy Trial -

Leo ¥. Frank.

Personally appeared Nre. Georgia Denham who states that
she was employed'at the plant of the National Pencil Co., on -

Forsyth St., Atlanta, Ga. during April and May 1913 that on a —

certain day whioh affiant believes was Thurs@ay May<iet, 1913,
and'ﬁhioh was the day upon which James Conley*waédarrested in

ecnnection with the murder of Mary Phagan affiant. saw said Conlel

» e i

e

I—in the Wetal room-of said penoil oo.,‘WEEHT'~ ¥ shirt. Affiant

“ley stated that ‘it waa blood that his nose had blead when- he had|

saw said shirt plainly and on same there was 8 large 8pot-

»

which 1ooked -to affiant like blood the same to be about the aizle

a persons hand. The affiant asked said Conley ‘what it was and an_

bumpted his ‘head . And ‘the said COnley attempted to demoatrate to
the affiant how the blood from his nose had gotten around on top

7o

/
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Witness: T e

Leo ¥. Frank. =~

‘Affiant further states that she was well aoquainted with the
"*<~:Tf:&e¢eaae&Fﬁif?*?hagqn, —and with the

1% was entirely too light ih oolor.to have been from the head

" hue while that found on the lathe was -‘more

of the shoulder.

- Affiant further states that she related the above facts to
the deteotives who were then working on the oase and that her
affidavit was taken by thgm.

Affiant states that some of her associa?ee are- Miss Nary

Pirk. Jennie Vayfiied. Annise How.

her
Georgia X Denham
mark
Sworn to and subsoribed before me,
this 30th day of April, 1914. i
Je 0. Knight, > d
N. P. Fulton Couﬁ%y,_ca+ — e - B N
( N. P, Seal.) ‘ _
s ‘ Correction made before heing sworn, .

.Jd+ O. Knight. -
Notary Public.
Eula Flowers, ' .
N. V. Darley.
EXHIBIT D.

GEORGIA, FULTON COUNTY. : B

State of Georgia, Fulton Superior Court.

Vs, Extratordinary Votion for New Trial

- ——

- Personally appeared V¥rs. Georgia Denham, who on ﬁpon
oath states. that she was present in the metal room at the Naéion 1
Pencil Company's plant on Monday, April_Bth, 1913, when some
strands of hair were found upon a certain lathe, ?Pd which were”

sought to be identified as the hair of Wary Phagan, deceased.

oolor “of her hair, and that —T

the hair above mentioned was not thé hair of ¥ary Phagan; that—

of the deoeasgd.'uary Phagap. That Mary_Phagaq'e hair of an AubuTn
.blonde s
7wDeponen£ states that'gmongeﬁ those present at the time were Mid.
Cora Lavandér, R. P. Barrett, Cora Ealta,“Mar1orin_nnagng;uiae—e———4

Jimmie"Vayfield,‘Dgponentﬂstates gome of -her aeeoqiqtbe-axe'
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Mies Hary Pirk, Viss Jimmie Mayfield and Annie How.
Georgila ?erDenham
) ) h mark
_ Bworn to and subscribed before ne,
~= | tnia 30tn day of April, 1914

J. O, Knight,

t

Notary Public Fulton County, Ga .
! (N. P. Seal.)
‘Corrections made before being sworn.
; _ - ~Je Os Knight,

= i Notary-Publio- - - e
Witness to signature
J. P. Fyffe,
N. V. Darley.
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EXHIBIT

A RIS

GEORGIA, FULTON COUNTY . Fulton Superior Court.

eV

b

8tate of Georgia,

-

Vs, - Extraordinary motion for new tr
Leo ¥.-Frank.
S S

Personally appeared Nrs. Cora Lavander Leffew who upon

-

oath atates that she was present in the metal room at the
_Nﬁtional Pencil Company's plant on Monday, April 38th, 1913,
when some strands of hair were found upon a oertain lathe, and
which were sought to- be 1dentified as the halr of Vary Phagan,
deoeased. Affiant further states that she was\\éil aoqpainted : ”

_ Phagan, N, and_with the oolor of her-hair, ]

and that the hair above mentioned was not the halr of ¥ary

Phagan; that it was entirely too 1ight 1n color to have: been
.

‘from the nead of the deceased. Affiant further states that
i amongst those present at the time wora*Vraz “Georgla Denham,_B.PA;.;.ﬂ

Ba:rctt, Cora Falta, uarjorie uooord, visa Jimmie Nayfiled.

‘Affiant further states that her assooiates are
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| _knowlsdge—of-satd—lustora and the existence of said-letters, a&nd

T

‘ " ¥rs. Cora Lavander Leffew.
. Sworn to and subsoribed before me
this 30th day of April, 1914.
D. I. ¥ac Intyre, Jr.

Notary Public Fulton County, Ca. -

—~

STATE OF GEORGIA, No. Fulton Superior. Courte.

Ve Convioction of Kurder: July Term

Leo W,

Frank. 11913, Extraordinary Motion for

‘New Trial.,

® e e O
.

Georgia, Fulton County.——
Before the- underaigned, personally appeared Leo M. Frank, who
being duly sworn, deposea and eayas that at the date of his

trial and at the date when his motion for new trial was overruled

he had no knowledge that the witnesses Georgia Denham and Corﬁ L
Laffew knew the facts, or oould,ior would testify to +the facte

set out in Exhibits A,B, D and E attached to the
"the motion; that at niehter of said dates, and not until the

amsendment to

date of the Exhibite A, B, D and E-did the defendant know that

_either of said witngssﬁa_hadMaq§Ekno%}edge~ofﬂthe faots in said | ‘

‘exhibits outlined. : i
Deponent says that he did not know until after his trial
before a'jﬁry, and after his motion for new trial had been
over?uLed, of the existence of the letters purporting to be
writfen by Jim Conley, attached as Exhibite C t0 the amended

extraordinary motion far new trial this day allowed; and the

‘that Jim QOnley was the author thereof, has recently oome to hig]
knowledge, and was not known by him until after the affirmanoce of»
—t:ile ocase in the Supreme Court. ' 4
' - Leo u. Frank,v'
_Sxonn-to—aad"eubsortbvd‘before me,

this lst day of ¥Vay, 1914. o
vJ. 0. Knighti Notary Publio, Fulton Oounty, Ga. - s

(Ne P. Sea 73
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{—GEORGTA, FULTON COUNTY.

State of Georgia, No., Fulton Superior Court. —

Vs. Conviotion of Nurder; July Term,191
Leo ¥. Frank. ' Extratordinary Motion for New Trial
: \, RS — — —_———‘T“_'

'personally aprpeared before the undersigned Leo M. Frank
who, being duly sworn, deposes and says that he is the defendant
in the above stated cause, and that the statements oontainéd in
the foregoing amendment to his extraordinary motion for new tria
are true as they stand stated., : -

Leo W. Frank;
Sworn to and subsoribed before me,
this th? lst day of Vay, 1914.
Je O« Knight,
Notary Public Fulton County, Ga.
(N« P. Seal,) w2

' >
The abbve and foregoing amendment is hereby allowed and
ordered filed. ' =

This Vay lst, 1914.
B. H. Hill,

Filed in office this the 8th day of Way, 1914..

ra

N~ R — =

— S T G H Brotherton, D. Clk-

N
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(ORDER OF Way 9th, 1914, )

The recitals of fact contained in the grounds of the forégoing
extraordinary motion_f-or-fnew‘ trial are hereby approved as frue. |
This oth day of ¥ay, 1914, _ | |

| Benj. H. Hill,
Judge 8. C. A, Co
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(Gh AMEND NENT TO NOTTIOZN.)

GEORGIA, FULTON COUNTY.

Now oomes 6£e_defendant Leo ¥. Frank, and hereby
-amends paragraph 3 of the original motion by striking therefrom |
the {ollowing words; "that sheg was an employee of the National
Pencil Company and was aoquaigted with Mary Phagan, and knew
the 0010k of her-hair; that she knew state's witness R. P.
Barrett, who had t3stified at the original trial that he had
found hair on a iathe on the second floor, and that on Honda&,,
Aﬁril 28th, the said Rarrett showed her the hair which he
claimed he had found on said machine, and she, the said
Jimmie Vayfield, now states positively that the halr showed
to her by the said -Barrett, and which the said Barrettvstate?
he had found on said maochine, was not the hair of Vary Phagan
and that the same was entirely too light in color, and was not

of the same texture as that of Vary Phagan®, and place in lieu

%
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of the strioken matter the following, to-wit: "that she worked

Ty T

LR
.

at the National Pencil Company for about - ei’ht months and knew
X¥r. Frank when she saw him; .that she was acquainted with Mary
Phagan, and kﬁew the color of her hair; that R. P. Barrett
was known to her, that on HEESEX:,EEEE? 38, 1913, Barrott

showed her the hair he eaid he had found on a 1lathing machine,
and she gave it as her-positive opinion that the hair was entirely
too light in color to be thé hair of Mary Phagan.

3. Movant also moves to strike from paragraph 3 of -the
original motion the following; "that she was &n employee of the
“National Pencil Company, and was acquainted with Mary Phagan,

ot

_and knew the colorof-her-heir;—that—sne ¢ also knew Re Po

| s
{-—Pencil Company the said Barrett having testified at the

71" Barrett and Nagnolia Kennedy, also employees of the ggt}gnall_T
|  original -trial that he had found certain hair on a .laths on
| _the second flpor; apd the said Magnolia Kennedy having -
7$es$4¥1éd4that’fhé‘ﬁEIaﬂhair_311éged to have been found on

said lathe looked like Nary Phagan's hair; that, on Uonday,.

April 88th, 1913, Wagnolia Called Cora Falta's attention to eald

KT,




st hair whioh was alleged to have been found by Barrett on.the
lathe, and the said Cora Falta states positively that the
;hair on said lathe was not the hair of Nary Phagan, and that

the same was entirely too light in co0lor and was not of the eame
toxtugdd as that of Nary Phagan,,ﬂpd plgcgs in }ieu thereof the
following; "that she was working at the WNational Pencil Co.,
for five years past; that she was aoquainted with Mr. Frank and
also R. P. Parrett, and knew Mary Phagan quite well and kpew

the color of her’hair, that, on Vonday, April 28, 1913, she was
in the pencil factory and Vagnolia Kennedy called her attentio
that R. P. Barrett was alleé%d to have found some-haif on a
lathing machine; that, at that time, she gave 1t as her positive
opinion that the Agglfigound on the machine was not—the hairof
Mary Phagan, as it was entirely too ligﬁt in color to be the haif
of Mary Phagan. The said Cora Falta now states that she is most
positive that the hair she saw on the machine c¢ould not have
possibly been Vary Phagan's hair and that the hair on the machibe

was much lighter in color than the hair of ¥ary Phagan.

3. The defendant further amends paragraph 4 by striking there
from the following: "That she was an employee of the National Pen-
il Company, and was acquainted with Wary Phagan, and knew the

color of her hair; that on Wonday, April 28th,’3913, her attentipbn '

|

|

|- was called to some hair that was alleged to have been found on a
.

“Tathe by R. P Barrett; and that the eaid Alice Narjory NeCord
states positively that the >hair on said latlie was not the

. halr of wary Phagaﬂ, and that the same was entirely too light
in color and was not of the eame texture as that of Vary Phagan
and places in lieu thereof the following; that on Monday April
38th, 1913, her attention weas called to some haii thaf was on a

. 1__lathe machine—on- the seconi—floor-of the Wational Pencile |
T ; Raotory; that she. examined said hair very olosely; that phe knet_

¥ary Phagan during hei‘timégbg éhployment at the faotory and kne
+the color of her halr; and e 8tates thdt, ip har opinion, the |
' haly, found on the lathe ma:::Xb’was not that of Nary Phagan,
| @s it was much too Tight to be the hair of Wary Phagan. .

L
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4. The defendant also strikes ground number 6 of the origina]

motion.

6+ The defendant further amends by striking ground number
12 of the original motion.:

6. The defendant further amends by striking from paragqu&iﬁl
the following; "that the ‘said Mary Rioﬁ knows kngﬁév&im Conley,
and that on April 26th 1913, at about 3:15 P. V., she saw Jim

Conley come outAof alley imnmediately in the rear of the National
Pencil Company's factory; that the eaid Jim Conley bought a 20
oent dinner of ¥ary Rich, who runs & restaurant on wheels facing
said alley; that, after purchasing same, he carried same in his
Mﬁg;a_;hd went back to thé aforesaid alley, in the dirsction

of the Pencil factory, and that the said Kary Pioh saw no more of
the said Jim Conley during that day" and adding in lieu thereof,
that said ¥ary Rich knows Jim Conley; that on the 26th day of

April 1913, Jim Conley bought from her a twenty cent luﬁéh at her

R

1un5h stand, which was then located on Hunter Street facing the
alley whioh is in the rear of the Hational Pencil Company,
between Wadison Avenué and Forsyth strest; and that she never
s aw anything more»of Jim Conley that day.
\ ' Rogser and Bragdon,

R+ R. Arnold

H. J. Haag,

Lfearw_rdkmé -

Deft's Attys.

This amendment allowed and ordered filed.
B H. Hil 1,
Judge S« C. As Co
Filed in office this the 9th day of May, 1914. _ |
' ' __Fe ¥, Myezey—De Clke — |
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